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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 
Plaintifet, 
Ve : 73 Civ. 560 (CLB) 


INTERWAY CORPORATION; INTEGRATED 
CONTAINER SERVICE, INC., 


Defendants. 


AMENDED AND SUPPLEMENTAL COMPLAINT 
ert ee eS 


Count cf 


1. Plaintiff REA Express, Inc. is a Delaware corpora-~ 
tion with its principal place of business at 219 Fast 42nd treet, 
New York, New York 10017. 

2. Defendant Interway Corporation (Interway) is a 


Delaware corporation with its principal place of business at 522 


Fifth Avenue, New Yor, New York. Defendant Interway is a holding } 


compeny which owns all of the stock of defendant Integrated Con- 
tainer Service, Inc. and Realco Services, Incorporated. Prior 
| to May 1971, Interway was called Integrated Container Service 
Industries Corporation (ICSI). 
3 


3 Defendant Integrated Container Service, Inc. (ICS-~ 


Del) is a Delaware corporation with its principal place of busi- 
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Amended and Sudip lemeaita’ Complaint 
néss at 522 Fifth Avenue, New York, New York. ICS-Del is the 
successor in interest by merger to Integrated Container Service, 
Inc. (ICS), a Pennsylvania corporation. ICS-Del was formed, Ics 
merged into it and then dissolved in Qctober 1968 as part of the 
transaction complained of in this action. ICS~Del is in the 
business of leasing containers to the Steamship industry. 

4. This action is brought under section 20(b) Of the 
Securities Exchange Act of 1934 as amended, 15 U.S.C. §784j, and 
Rule 10b-S, 17 C.F.R. §240.10b-5, adopted by the Securities and 
Exchange Commission pursuant to section 10(b) and section 23(a), 
15 U.S.C. §78w, of the Securities Exchange Act. of 1934. 

5. This Court has jurisdiction of this action under 
section 27 of the Securities Fxchange Act of 1934, 15 U.S.C 

|s78 (aay, under 28 U.S.C. §1337 and under the doctrine of pendent 
Jurisdiction. 

6. Various material arcs ana transactions which con- 
pelent e the violations tidiged in this action occurred in the 
Is southern District of New York and were accomplished directly or 
| 
indirectly by the use of the mails and other instrumentalities 


of interstate commerce, 


7. For some time prior to October 19628, plaintiff 


owned a) 


ta) stock of REA Leasing Corporation (Realco). 


| 
! 
L, 
| 


+4 


September 23, 1968, ics offered to purchase the 
Stock of Realco and the subordinated debt of Realco to Plaintiff 
on the following terms: 
(a) ICS would pay Plaintiff $32,400,000 for 
of the stock of Realco ana the subordin- 


the amount of $2,400,000); 


& holding company, would be formed to 


y 
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hold all of the stock of ICS and all of the stock of Realco pur- 
||chased by ICS; 
| (c) ICS would give plaintiff the option (which 
es expire in July 1969) to sell the remaining forty-nine (49%) 
percent of the stock of Realco to ICSI for convertible preferred 
stock of ICSI at a specified ratio. Said stock was entitled 
to three annual stock dividends; 


| (a) in connection with the exercise of the con- 


| would be entitled, on ninety (90) days' notice, to require ICSI 
jj tO register, pursuant to the Securities Act of 1933, the common 

shares into which the preferred stock was convertible. 
9, On October il, 1968, plaintiff, in reliance upon 


the representations made in the ICS offer, entered into formal 


! 


|| acreements whereby ICS was to purchase fifty-one (51%) percent 


of the stock of Realco and plaintiff was to have the option to 


The transaction was closed on November 1, 1968. 
10. As part of the above transaction, in October 1968, 
IcS-Del was formed, ICS was merged into it and thereafter dis- 


solved. 


jversion privilege inhering in the preferred shares, the holder 


sell the remaining forty-nine (49%) percent of the stock to ICSI. 


11. On January 15, 1969, plaintiff exercised its option 
ito sell thirteen (13%) percent of Realco to ICSI. The option 
was exercised after ICSI filed a registration statement for a 
|public offering on December 31, 1968. In the public offering 
in March 1969, plaintiff sold the ICSI stock which it reccived 
for thirteen (13%) percent of Realco, after conversion for 
$7,860,000. 
| 12. On June 23, 1969, plaintiff sold its remaining 
li nterest in Realco to ICSI. In consideration, plaintiff received 


$4,714,290 and 143,674.44 shares of ICSI preferred stock. 


hijo Yiliitl ie 
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13. Since June 23, 1969, plaintiff received dividends 
of 21,550.56 shares o.1 ICSI preferred stock. 

14. On June 14, 1971, and on various occasions there- 
after, plaintiff made a continuing demand that Interway register, 
pursuant to the Securities Act of 1933, the common stock into which 
plaintiff's preference shares were convertible so that plaintiff 
could dispose of its heldings of preferred stock. Interway re- 
fused and plaintiff was unable to dispose of its holdings until 
February 26, 1974, at which time plaintiff received net proceed.: 
of only $2,701,213 from the sale of the preferred stock to Inter- 
way. 

15. In order to induce plaintiff to accept its offer 
and enter into the agreements hereinbefore described, ICS falsely 
and fraudulently misrepresented to plaintiff that: 

(a) the ICSI securities which plaintiff could 
acquire by evercise of its option world have a market value of 
at least $40,000,000; 

(b) ICS-Del would have earnings in 1968 of 
$2,000,000 and in 1969 of $4,000,000; 

(c) the business of ICS was highly profitable 
and rapidly expanding; 

(d) ICSI would have sufficient lines of credit 
hte conduct its business. 

16. In 1969, ICSI had a consolidated income of 
$1,793,000, most of which came from the earnings of Realco. In 
1970, ICSI reported a loss of $306,700; ICS-Del itself suffered 
@ loss of $2,594,100. 


| 17. ICS knew or should have known that its projections 
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and representations were false and fraudulent. In particular, 
knew or should have known: 
(a) that the contract representing over twenty 
(20%) percent of its income in 1968 was going to be cancelled; 
(b) that some of its customers including one of 


its major customers, U. S. Lines, were likely to purchase their 


own containers instead cf leasing them; 

(c) that there were serious labor problems facing 
IcS which related to the nature and growth of its business; 

{d) that the method of business of ICS and ser- 


vices required by its customers were about to change and that 


18. In connection with its offer to purchase Realco, 
“ ICS omitted to disclose the above material facts as well as 
arious conflicts of interest among its shareholders, directors 
and officers. Even if the representations hereinbefore alleged 
were not in themselves fraudulent, the omission of such disclo- 
sures rendered the representations misleading. 

19. The acts, misrepresentations and omissions of de- 
ferdants in connection with this transaction are in violation of 
section 10(b) of the Securities Act of 1934 and FPsle 10b-5 there- 

nder. 

20. As a result of defendants' fraudulent misrepre- 
sentations, plaintiff has suffered losses in the amount of 


| 
$24,724,497. 


e 


> Count 7 


21. The allegations of paragraphs 1 through 20 are 


r competition was increasing. 


epeated and realleged by reference. 
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22. Interway's refusal from June 14, 1971 until 

February 26, 1974 to register, pursuant to the Securities Act of 
1933, the ICSI common stock into which plaintiff's shares of 
preferred stock were convertible was in conscious and deliberate 
violation of plaintiff's rights under the agreement between the 
parties, with full knowledge of the severe consequential damages 
imposed on plaintiff by virtue of plaintiff's need for cash in 
the operations of its iedsiees and of plaintiff's inability to 


sell its holdings while they remained unregistered. 


23. By the terms of the agreement between the parties, 
he redemption price which Interway was to pay in the event of a 
ompelled surrender of plaintiff's shares was $105 per share, 


hich would have amounted to $17,348,625 for the 165,225 shares 


f preferred stock held by Plaintiff as of June 14, 1971. 

24. AInterway's deliberate refusal to perform its ob- 
igation to register the common shares into which plaintiff's 
referred stock was convertible made the shares worthless to 
laintiff and gave to Interway a.!' of the benefits of a redemption, 

ncluding the ultimate transfer of legal title, but plaintiff re- 


nflicting damage on plaintiff in the amount of $14,622,412. 
Count III 


25. The allegations of paragraphs 1 through 24 are re- 
eated and realleged by reference. 
26. On February 26, 1974, plaintiff sola its holdings 


f preferred stock to Interway for a net price of $2,701,213, 


[ only $2,701,213 for said transfer of legal title, thus 


a 
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substantially below the market value of the common stock into 


which the preferred stock was convertible. 


27. Plaintiff was forced to consummate said transaction 
because of plaintiff's continuing serious need for cash in the 
operations of its business and because Interway's continued re- 
fusal to register the common stock made Interway the only practical 
purchaser of the preferred convertible stock, all of which was 
known and foreseen by Interway. 

28. If Interway had in due course performed its regis- 
tration obligation, plaintiff could have converted its preferred 
shares and sold its resultant common shares in March 1972 at 
ja price of at least $16 per share, which is equivalent to a price 
of at least $24 per preferred share, for a total of $3,965,000, 
thus realizing $1,263,787 more than was received from Interway 
in February 1974. 

29. At or about the very time that plaintiff was forced 
to sell to Interway at a price equivalent to about $11 per*common 
share, the market price which would have been available in the 
event 2f performance by Interway of Interway's registration obliga- 
tion was in excess of $16 per common share. 

30. During the period from March 1972 to February 
1974 plaintiff was forced to borrow money at average interest 
rates in excess of ten (10%) percent per year, so that plaintiff's 
inability in March 1972 to realize $3,965,000 from its Interway 
shares has cost plaintiff in excess of $793,000, which cost and 
the costs of this suit, including attorneys' fees, were the direct 
and foreseeable consequences of Interway's deliberate repudiation 
of its registration obligation. 

WHEREFORE, plaintiff demands damages pursuant to Count 


I in the amount of $24,724,497, or in the alternative pursuant to 
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Count II in the amount of $14,622,412, or in the alternative 


pursuant to Count III in the amount of $2,056,787, plus interest, 


together with the costs of suit, including reasonable attorneys' 


fees and such other and further relief as this Court May deem just 


and proper. 


Dated: May 9, 1974 
’ . 
New York, New York et ag cette 


Arthur M, Wisehart 

REA Express, Inc. 

219 East 42nd Street 
New York, New York 10017 


Franklin Poul 

Judith R. Cohn 

Wolf, Block, Schorr and 
Solis-Cohen 

12th Floor, Packard Building 

Philadelphia, Pennsylvania 

19102 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC 4, 
Plaintite, : 73 Civ. S60 (cup) 
~against- 
ANSWER TO AMENDED AND 
INTERWAY CORPORATION; : SUPPLEMENTAL COMPLAINT, 
INTEGRATED CONTAINER SERVICE, INC. y AND AMENDED COUNTERCLAIM 


OF DEFENDANTS 
Defendants. 


Defendants Interway Corporation ("Interway") and 
Integrated Container Service, Inc. ("ICS-Del.") (hereinafter 
collectively referred to as "defendants"), by their attorneys, 
Winthrop, Stimson, Putnam & Roberts, for their answer to the 
amended and supplemental complaint herein (the "complaint") ailege 


as follows: 


IN ANSWER TO COUNT I_ OF THE COMPLAINT 

1-2. Defendants admit the allegations of Paragraphs» 

4 of the complaint. 
3. Answering the allegations of paragraph 3 of the 

complaint, defendants admit that ICS-Del. is a Delaware corpora- 
tion which has its principal place of business at! 522 Firth 
Avenue, New York, New York. Defendants further admit that 
Integrated Container Service, Ine.) a Pennsylvania corporation 
("ICS~?a."), transferred its assets and business (subject to its 


liabilities) to IcS-Del. in October 1968 in return for all of the 


Capital stock of ICS-Del. Defendants further admit that ICS-Pa, 


9 
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was merged into Integrated Container Service Industries Corpora- 
tion ("ICSI") (now known as Interway) in October 1968. Defendants 
further admit that ICS-Del. is in the business of leasing to others 
cargo containers and accessory equipment used by carriers for the 
transportation of freight. Except as herein expressly admitted, 
defendants deny each and every allegation of paragraph 3 of the 
complaint. 

4. Answering the allegations of paragraph 4 of the com- 
plaint, defendants admit that this action is purportedly brought 
under Sections 10(b) and 23(a) of the Securities Exchange Act of 
1934, and Rule 10b-5 adopted by the Securities and Exchange Com- 
mission. Except as herein expressly admitted, defendants deny each 
and every allegation ox paragraph 4 of the complaint. 

5. Answering the allegations of paragraph 5 of the com- 
plaint, defendants admit that “he suribdi chien of this Court is 
purportedly based on Section 27 of the Securities Exchange Act of 
1934 and 28 U.S.C. § 1337, and under the doctrine of pendent juris- 
diction. Except as herein expressly admitted, defendants deny 

ach and every allegation of paragraph 5 of the complaint. 

6. Answering the allegations of paragraph 6 of the com- 

laint, defendants admit that various acts and transactions re- 


ferred to in the complaint occurs#d in the Southern District of 


New York. Except as herein expressly admitted, defendants deny 


ach and every allegation of paragraph 6 of the complaint. 

7. Defendants admit on information and belief the 
allegations of paragraph 7 of the complaint. 

3. Answering the allegations of paragraph 8 of the 
omplaint, defendants admit that, by: a letter to plaintiff REA 
xpress, Inc. ("REA") dated September 23, 1968, ICS-Pa. made 


n offer .o purchase the stock of Realco Services Incorporated 
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("Realco"), then known as REA Leasing Corporation, and certain 
subordinated debt owed by Realco to REA. Defendants refer to said 


letter for a statement of its contents. Except as herein expressly 


admitted or otherwise treated, defendants deny each and every 


allegation of paragraph 8 of the complaint. 

9. Answering the allegations of paragraph 9 of the com- 
plaint, defendants admit that on October 11, 1968 REA and ICS-Pa. 
entered into formal agreements with respect to the sale of, or 
option to sell, the stock of Realco. Defendants refer to said 
agreements for a statement of their provisions. Defendants further 
admit that a closing took place on November 1, 1968, at which 
ICSI purchased 51% of the stock of Realco, and certain subordinated 
debt owed by Realco to REA, for $37,400,000. Except as herein 
expressly admitted or otherwise treated, defendants deny each and 
every allegation of paragraph 9 of the complaint. 

16. Answering the allegations of paragraph 10 of the 
complaint, defendants admit that ICS-Del. was organized in 
October 1968 and that ICS-Pa. was merged into ICSI. Except as 
herein expressly admitted, defendants deny each and every allega- 
tion of paragraph 10 of the complaint. 

il. Answering the allegations of paragraph 11 of the 
complaint, defendants admit that on December 31, 1968 ICSI filed 
a registration statemert, including a preliminary prospectus, 
for a public offering of shares of common stock of ICSI. De- 
fendants further admit that, by letter dated January 15, 1969, 

REA exercised the option which it had under the October 11, 1968 
agreement to sell an additional 13% of the Realco stock to ICSI. 
Defendants further admit that, in a public offering made on March 
6, 1969, REA sold the 175,102 shares of common stock of ICSI 
which it received after conversion cf the convertible preference 


stock of ICSI obtained upon exercise of the option, and that 
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REA received net proceeds of $7,897,100 for said shares. Except 
as herein expressly admitted, defendants deny each and every 
allegation of paragraph 11 of the complaint. 

12. Answering the allegations cf paragraph 12 of the 
complaint, defendants admit that on June 23, 1969, REA and 
ICSI entered into an agreement relating to the sale to ICSI 
of the 36% of the Realco stock still held by REA. Defendants 
further admit that pursuant to such agreement REA received from 
ICSI $4,714,290 and 143,673 shares of ICSI convertible prefer- 
ence stock. Except as herein expressly admitted, defendants 
deny each and every allegation of paragraph 12 of the complaint. 

13. Answering the allegations of paragraph 13 of the 
complaint, defendants admit that since June 23, 1969 dividends 
totaling 21,552 shares of ICSI convertible preference stock 
have been paid by ICSI on the 143,673 shares of ICSI convertible 
preference stock which REA received in June 1969. Except as 
herein expressly admitted, defendants deny each and every alle- 
gation of paragraph 13 of the complaint. 

14. Answering the allegations of paragraph 14 of the 
complaint, defendants admit that Interway received a letter 
from REA dated June 14, 1971, and that Interway received subse- 
quent letters from REA relating to the subject of the June 14, 
1971 letter. Defendants refer to said letters for a statement of 
their contents. Defendants further admit that on February 26, 
1974 REA scid to Interway 165,225 shares of Interway'’s convert- 
ible preference stock for a total consideration of $2,726,212.50. 
Except as herein expressly admitted or otherwise treated, de- 
fendants deny each and every allegation of paragraph 14 of the 
complaint. a 

15. Defendants deny each and every allegation of 
paragraph 15 of the complaint. 
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16. Answering the allegations of paragraph 16 of the 
complaint, defendants admit that in 1969 ICSI had a consolidated 
net income of $1,793,000 and that the operations of Realco con- 
tributed substantially to such income. Defendants further admit 
that in 1970 ICSI had a consolidated net loss of $306,700, and 
ICcS-Del. had a net loss of $2,549,100, after decraordtnacy charges, 
Inet of deferred income taxes. Except as herein expressly admit- 
ted, defendants deny each and every allegation of paragraph 16 
of the complaint. 

17-20. Defendants deny each and every allegation of 


paragraphs 17 through 20, inclusive, of the complaint. 


IN ANSWER TO COUNT II OF THE COMPLAINT 

21. Answering the allegations of paragraph 21 of the 
complaint, defendants repeat and reallege each and euity siteck- 
tion of paragraphs 1 through 20, inclusive, of this answer with 
the same force and effect as if herein set forth in full. 

22. Defendants deny each and every allegation of para- 
graph 22 of the complaint. 

23. Answering the allegations of paragraph 23 of the 
complaint, defendants refer to the formal agreements between REA 
and ICS-Pa. for a statement of their provisions. Except as herein 
otherwise treated, defendants deny each and every allegation of 
paragraph 23 of the complaint. 

24. Defendants deny each and every allegation of para- 


graph 24 of the complaint. 


IN ANSWER TO COUNT III OF THE COMPLAINT 
25. Answering the allegations of paragraph 25 of the 


complaint, defendants repeat and reallege each and every allegation 
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of paragraphs 1 through 24, inclusive, of this answer 
same force and effect as if herein set forth in full. 

26. Answering the allegations of paragraph 26 of the 
complaint, defendants admit that on February 26, 1974 REA sold 
to Interway 165,225 shares of Interway's convertible preference 
stock for a total consideration of $2,726,212.50. Except as here- 
in expressly admitted, defendants deny each and every allegation 
of paragraph 26 of the complaint. 

27. Answering the allegations of paragraph 27 of the 
complaint, defendants deny that they have knowledge or information 
sufficient to form a belief as to the truth of the allegation 
that plaintiff sold convertible preference stock to Interway 
because of plaintiff's continuing serious need for cash in the 
operations of its business. Except as herein otherwise treated, 
defendants deny each and every allegation of paragraph 27 of the 
complaint. 

28-29. Defendants deny each and every allegation of 
paragraphs 28 and 29 of the complaint. 

30. Answering the allegations of paragraph 30 of the 


complaint, defendants deny that they have knowledge or information 


during the period from March 1972 to February 1974 REA borrowed 
money at average interest ae in excess of 10% per year. Except 
as herein otherwise treated, defendants deny each and every allega- 
tion of paragraph 30 of the complaint. 

AS AND FOR A FIRST AFFIRMATIVE DEFENSE TO COUNT 

I_OF THE COMPLAINT, DEFENDANTS ALLEGE: 

31. On October 11, 1968 REA and ICS-Pa. entered into 


agresments with respect to the sale of the stock of Realco, then 


sufficient to form a belief as to the truth of the allegation that 
| 


‘ 


\ 
i 
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a wholly-owned subsidiary of REA. The agreements provided that 
51% of the stock of Realco, and certain subordinated debt of 
Realco to REA, would be sold for $32,400,000, and such sale took 
place on November 1, 1968. In addition, REA was given an option 
until July 11, 1969 to sell any or all of the remaining 49% of 
the Realco stock for specified amounts of preference stock of 
ICSI which was convertible into ICSI common stock. By letter 
dated January 15, 1969 REA elected to exercise this option with 
respect to 13% of the Realco stock still held by it, and requested 
ICSI to use ite best efforts (a) to register under the Securities 
Act of 1933 the 175,102 shares of common stock to be received by 
REA on conversion wt the 116,735 shares of convertible preference 
stock which would be obtained by such exercise of the option, and 
(b) to include such 175,102 shares in a proposed underwritten 
public offering of shares of common stock of ICSI, of which ICS1 
had informed REA. On January 15, 1969 the bid price for the 
common stock of ICSI in the over~the-counter market was $54 a 
share, as compared with $64 a share on October 11, 1968 and oa 


November 1, 1968. In accordance with REA's request, such 175,102 


;shares of common stock were sold in a public offering on March 6, 


1969 at a price to the public of $48 a share, REA receiving pro- 
ceeds of $45.10 a share after underwriting discounts and commis- 
sions. 

32. By letter dated June 10, 1969 REA informed ICSI 
that it elected to exercise the option which it held under the 
agreement of October 11, 1968 by transferring to ICSI an addi- 
tional 750 shares, or 15%, of the stock of Realco in exchange 
for 134,694 shares of ICSI convertible preference stock. REA 
also requested ICSI to use its best efforts to register under 


} 
the Securities Act of 1933 the 202,041 shares of common stock 


| 


| 
| 
| 
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of ICSI to be received by REA on conversion of such 134,694 
shares of convertible preference stock. 

33. As of the time that REA took the action referred to 
in paragraph 22 of this anno, it had made no complaint whatso- 
ever to ICSI concerning the purported misrepresentations and 
failures to make disclosure as to the financial condition and 
prospects of ICSI which had allegedly occurred in connection with 
the October 11, 1968 agreements, and of which it now complains in 
this action, notwithstanding the following: 

(a) By its interim report to shareholders fcr the 
three months ended March 31, 1969, and by the issuance of a press 
release, ICSI had announced that its net income for the first 
three months of 1969 were $228,000, or 1ll¢ per share of common 
stock, as compared with $419,000, or 21¢ per share of common stock, 


for the first three months of 1968. 


(b) On May 27, 1969 an action had been commenced 


in the United States District Court for the Southern District of 


New York entiti.d William B. Weinberger v. Integrated Container 


Service Industries Corporation, et al. (69 Civ. 2284) (the 
“Weinberger action"). REA itself was named as one of the defen- 


dants in this action and was served with process on or about 

May 29, 1969. The action, which was brought under the provisions 
of the Securities Act of 1933 and the Securities Exchange Act of 
1934, and the Rules and Regulations issued thereunder, allegeu 
that the registration statement and prospectus of ICc™ dated 

March 6, 1969, pursuant to which a public offering had been made 
of 656,102 shaves of common stock of ICSI, including 175,202 
shares sold for the account of REA, contained untrue statements cf 
; material facts and omitted to state material facts necessary in 
order to make the statements made, in the light of the circum-_ 


stances under which they were made, not misleading. The complaint 
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in the Weinberger action specifically referred to alleged misre- 
presentations and omissions as to the financial condition and 
prospects of ICSI, including the results of operations during the 
first quarter of 1969. The complaint also attacked the accuracy 
of the explanation for the decline in net income during the first 
three months of 1969 which was set forth in the interim report to 
shareholders for such period. 

{c) On June 10, 1969 the bid price for the common 
stock of ICSI in the over-the-counter market was 23-1/2, in con- 
trast to the bid prices of 64 on October 11, 1968 and on Novem- 


ber 1, 1968, when the closing took place pursuant to the Octo- 


ber ll, 1968 agreements. 


34. On June 13, 1969 ICSI informed REA that it would use 


its best efforts to register under the Securities Act of 1933 the 
202,041 shares of common stock referred to in paragraph 32 of this 
answer. 

35. On June 23, 1969, after extensive negotiations, REA 
and ICSI entered into a new agreement pursuant to which ICSI would 
acquire the remaining 1,800 shares, or 36%, of Realco stock which 
was still owned by REA, including the 750 shares referred to in 
REA's letter of June 10, 1969. Such agreement provided that ICSI 
would pay REA $4,714,290 for 1,000 shares of Realco stock, and tha 
the balance of 800 shares of Realco stock would be transferred to 
ICSI in exchange for 143,673 shares of ICSI convertible preference 
stock, in accordance with the option granted REA by the October ll, 
1968 agreement. The terms of the agreement were carried out, and 


ICSI acquired the 1,800 shares of Realco stock for the considera-~ 
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tion specified. As of June 23, 1969, REA was fully familiar with 
ICSI's results of operations for the first quarter of i969, as 
referred to in paragraph 33(a) of this answer, the Weinberger 
action referred to in paragraph 33(b) of this answer, and the 
steep decline in the price of the common stock of ICSI ‘rm the 
price prevailing on October 11, 1968, the bid price for such stock 
being 18 on June 23, 1969 and the preceding business day. It 
nevertheless agreed to the terms of the June 23, 1969 agreement, 
although prior thereto it had no contractual commitment to sell to 


ICSI any of such 36% of Realco stock still owned by it. 


36. At no time prior to the execution of the June 23, 
1969 agreement, or prior to the purchase of the 1,800 shares of 
Realco stock pursuant thereto, did REA inform ICSI that it believed 
material misrepresentations and omissions had occurred in connec- 


tion with the October 11, 1968 agreoment. 


37. Prior to the execution of the June 23, 1969 agree- 
ment, ICSI had no obligation to REA to pay $4,714,290 for 20% of 
the Realco stock, and indeed had no obligation to REA to pay any 
cash for any shares of Realco stock still held by REA. ICSI 
never would have agreed to the provisions of the June 23, 1969 
agreement had REA prior to such date made known to ICSI its con- 
tention that it had been wrongfully induced to enter into the 


October 11, 1968 agreement with respect to the sale of Realco. 


, 


38. On or about July 18, 1969 REA, through its counsel, 


iserved and filed its answer in the Weinbeo:ger action, and denied 


the allegations in the complaint that material misrepresentations | 
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and omissions as to the financial condition and prospects of ICSI, 
including the results of operations during the first quarter of 
1969, had been made in the ICSI prospectus of March 6, 1969 and in 
the interim report to shareholders for the first three months of 


1969. 


39. In August of 1969 ICSI reported to its shareholders, 
including REA, that its consolidated net income for the first six 
months of 1969 was $937,000, or 43¢ per share of common stock, as 
compared with $998,000, or 50¢ per share of common stock, for the 


comparable period of 1968. 


40. On or about November 1, 1969 ICSI paid a dividend of 
7,184 shares of convertible preference stock on the 143,673 shares 
;of such stock received by REA pursuant to the June 23, 1969 agree- 


ment, which dividend was accepted and retained. 


41. In November of 1969 ICSI reported to its share- 
holgéwus, including REA, that its consolidated net income for the 
first nine months of 1969 was $1,571,000, or 68¢ per share of com- 
mon stock, as compared with $1,613,000, or 81¢ per share of com- 
mon stock, for the comparable period of 1968. ICSI further re- 
ported — lower utilization of the container and allied equip- 
ment of iCS-De]. was a major factor in reducing earnings for the 


third quarter of 1969. 


42. On or about December 31, 1969 an action was com- 
menced in the United States District Court for the Northern Dis- 


trict of Illinois entitled Maurice Rosenfield, et al. v. Integrate 


Container Service Industries Corporation, et al. (69 C 2694) (the 
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"Rosenfield action"). REA itself was named as one of the defen- 
ants in this action and was served with process in January 1970. 
The action, which was brought under the provisions of Sections ll, 

112(2) and 17(a} of the Securities Act of 1933, Section 10(b) of 

the Securities Exchange Act of 1934, and Rule 10b-5 adopted by tue 
Securities and Exchange Commission, alleged that the registration 
statement and prospectus of ICSI dated March 6, 1969 contained 
untrue statements of material facts and omitted to state material 
facts. The complaint in the Rosenfield action specifically re- 
ferred to alleged misrepresentations and omissions as to the 
financial condition and prospects of ICSI, including failure to 

ake disclosure as to: (a) serious labor problems facing ICS-Del. 
which related to the nature and acewth of its business, (b) changes 


in the method of business of ICS-Del., and (c) iicreasing competi- 


during 1969 ICSI had suffered serious financial deterioration. 
the time the Rosenfield action was commenced, the bid price for the 


common stock of ICSI was approximately 15. 


43. In early 1970 ICSI reported to its shareholders, in- 
cluding REA, that it had a consolidated net income of $1,793,000, 
or 75¢ per share of common stock, in 1969, as compared with 
$1,999,000, or $1.00 per share of common stock, in 1968. It fur- 
ther reported on the factors which had caused a 2.6% reduction in 
revenue of ICS-Del., in contrast to tne substantial growth pattern 


experienced in previous years. 


44. On,or about May 7, 1970 REA, throlgh its counsel, 


tion confronting ICS-Del. The complaint further alleged that 
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served and filed its answer in the Rosenfield actic which had 
theretofore been transferred to the United States District Court 
for the Southern District of New York pursuant to 28 U.S.C. § 


11404(a), and docketed as 70 Civ. 998. In such answer it denied 


the allegations of the complaint that material misrepresentations 
and omissions as to the financial condition and prospects of ICSI 
had been made in the ICSI prospectus of March 6, 1969. REA also 
denied that the prospectus was deficient for failure to make dis- 
closure as to: (a) serious labor problems facing ICS-Del. which 
related to the nature and growth of its business, (b) changes in 
the method of business of ICS-Del., and (c) increasing competition 


confronting ICS-Del. 


45. On cr about November 1, 1970 ICSI paid a dividend of 


7,184 shares of convertible preference stock on the 143,673 shares 


of such stock received by kEA pursuant to the June 23, 1969 agree-~ 


ment, which dividend was accepted and retained. 


- 


46. In early 1971 ICSI reported to its shareholders, in- 
cluding REA, that it had a consolidated net loss, after extra- 
ordinary charges net of deferred income taxes, of $306,700 for 


1970. 


47. On or about February 18, 1971 a consolidated «mended 
complaint was served on counsel for REA in the Weinberger ana 
Rosenfield actions, which had been consolidated pursuant to court 
order. Such complaint, which was based on Sections 11, 12(2) and 
17(a) of the Securities Act of 1933, Section 10(b) of the Securi- 


ties and Exchange Act of 1934, and Rule 10b-5 adopted by the 
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Securities and Exchange Commission, alleged that the registration 


statement and prospectus of ICSI dated March 6, 1969 contained un- 
true statements cf material facts and omitted to state material 
facts. Such complaint specifically referred to alleged misrepre- 
sentations and omissions as to the financial condition and pros- 
pects of ICSI, including failure to ma*e disclosure as to: (a) th 
cancellation in 1969 of a business arrargement which had generated 
over 20% of the revenues of ICS-Del. in 1968; (b) the likelihood 
that United States Lines, Inc., one of ICS~Del.'s largest custom- 
ers, would diminish its business dealings with ICS-Del.; (c) the 
likelihood that customers of ICS-Del. would purchase their own con 
tainers instead of leasing them; (4) serious labor problems facing 
[CS-Del. which relatea to the nature and growth of its business; 
(e) changes in the method of business of ICS-Del.; (f£) increasing 
competition confronting ICS-Del.; (g) alleged confliccs of in- 
terest among the shareholders, directors and officers of ICSI; and 
(h) the inadequacy of credit sources to conduct ICSI's business. 
On or about July 28, 1970 plaintiffs in the Rosenfield action had 
served counsel for REA with a motion seeking leave to serve and 
file an amended complaint which was substantially similar to the 
consolidated amended complaint referred to above. By letter dated 
June 23, 1970 counsel for plaintiffs in the Rosenfield action had 
furnished counsel for REA with a copy of the proposed amended com- 


plaint. 


48. By letter dated June 14, 1971 RFA requested Interway 
(formerly ICSI) to re vister under the Securities Act of 1933 the 


common stock which it would receive upon conversion of the 158,041 
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shares of convertible preference stock which REA stated it held. 
JAs of such date the bid price for the common stock of ICSI was 


approximately 14. 


49. In response to such letter Interway informed REA of 
the conditions which had te be satisfied before it would te ina 
position to honor the request for registration. REA objected to 
certain of the conditions and agreed to comply with other of the 
conditions, but never did so. It then sought a no-action letter 
from the Securities and Exchar ye Commission (the "Commisision”) 
permitting it to sell all or part of the shares of common stock of 
Interway to be received upon conversion of the convertible pref- 
erence stock without registration under the Securities Act of 


1933. The Commission declined to issue such a no-action letter. 


50. On oc about September 17, 1971 REA, th.ough its 
counsel, served and filed its answer to the consolidated amended 
complaint in the Weinberger and Rosenfield actions. In such answe 
it denied the allegations in such couehaint that material misrepre 
sentations and omissions as uo the financial condition and pros~ 
pects of ICSI had been made in the ICSI prospectus of March 6, 
1969. REA also denied that the prospectus was deficient for 
failure to make disclosure as to: (a) the cancellation in 1969 
of a business arrangement which had generated over 20% of the 
revenues of ICS-Deli. in 1968; (b) the likelihood that United 
States Lines, Inc., one of ICS-Del.'s largest customers, would 
diminish its business dealings with ICS-Del.; (c) the likelihood 
that customers of ICS-Del. would purchase their own containers 


instead of leasing them; (d) serious labor problems facing ICS- 
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Del. which related to the nature and growth of its business; 

(e) changes in the method of business of 1CS-Del.; (f) increasing 
competition confronting ICS-Del.; (g) alleged conflicts of in- 
terest among the shareholders, directors and officers of ICSI; 
and (h) the inadequacy of credit sources to conduct ICSI's busi- 


ness. 


51. On or about November 1, 1971 Interway paid a divi- 
dend of 7,184 shares of convertible preference stock on the 
1143,673 shares of such stock received by REA pursuant to the June 


23, 1969 agreement, which dividend was accepted and retained. 


¥ 


52. On December 16, 1971 a judgment was entered which 
approved a settlement of the Weinberger and Rosenfield actions, 
and dismissed with prejudice the consolidated amended complaint 


therein as to ali defendants, including REA. REA made no con- 


¢ > 


tribution toward such settlement. The Stipulation and Agreement 
of Compromise and Settlement, as amended, which was entered into 
: in such actions, was signed by duly authorized counsel on REA's 


behalf. 


53. %XIn the spring of 1972 REA informed Interway that 
it wishea to sell a portion of the tnterway convertible prefer- 
ence stock, or common stock into which such stock was convertible, 
pursuant to the provisions of Rvle 144 of the Securities and Ex- 
change Commission. REA asked Interway whether it would extend 
its cooperation in connection with such proposed sale, and Inter- « 


way agreed to do so. 


54. om May 30, 1972, or over three and @ half years 


-jjafter the events in question, and notwithstanding its prior action 
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hereinabove alleged, REA saw fit to bestir itself and bring this 
action against defendants, alleging that material misrepresenta- 
tions and omissions with respect to the financial condition and 
prospects of ICSI, which misrepresentations and omissions had 
been the subject of the Weinberger and Rosenfield actions, had 
been made in connection with the October 11, 1968 agreements for 
the sale of Realco. Commencement of this action represented the 
first time that REA had ever made any complaint to defendants 

as to any of the matters upon which its claim herein is predi- 


cated. 


55. After commencement of this action defendants of- 
fered to rescind the transactions pursuant to which REA had sold 
all of the Realco stock, by reconveying such stock to REA in 
return for REA's refunding to defendants the consideration paid 
for such stock. REA declined this rescission offer on the 
ground it was unable to obtain the necessary financing to enable 


it to perform. 


56. By reason of the foregoing, REA is barred from 
maintaining the claim alleged in Count I of the complaint herein 
by the doctrines of waiver, estoppel and laches. 

AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNT I OF THE 
_COMPLAINT, DEFENDANTS ALLEGE: 
57. Defendants repeat and reallege each and every 


allegation of paragraphs 31 through 37, inclusive, and 40, 45, 


and 51 of this answer with the same force and effect as if herei: 


set forth in full. 


58. The agreement of June 23,°1969 between REA ar 
ICSI, and the acceptance of benefits thereunder (including 


receipt of dividends), operated as an accord and satisfa 
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and settled and put to rest all claims between REA and defendants 
as to the adequacy of the consideration paid to plaintiff for the 
stock of Realco. 

AS AND FOR A THIRD AFFIRMATIVE 

DEFENSE TO COUNT I OF THE 
COMPLAINT, DEFENDANTS ALLEGE: 
59. Defendants repeat and reallege each and every al- 

legation of paragraphs 31 through 37, inclusive, of this answer 


with the same force and effect as if herein set forth in full. 


60. REA is barred from maintaining the claim alleged 


in Count I of the complaint herein by its own failure to exer- 
cise reasonable diligence. 
AS AND FOR A FOURTH AFFIRMATIVE 


DEFENSE TO COUNT I OF THE COMPLAINT, 
DEFENDANTS ALLEGE: 


legation of paragraphs 31 through 37, inclusive, and 55 of this 
nswer with the same force and effect as if herein set forth in 


full. 


62. Subsequent to November 1, 1968 REA agreed to sell, 
nd did sell, the 49% of Realco stock which had not previously 
een purchased by ICSI for cash, notwithstanding its awareness at 
11 relevant times of the actual market price ef the common stock 


f ICSI and the decline in such price from that prevailing on 


ovember 1, 1968. REA was under no contractual ecbligation to 

ell to ICSI any of such 49% of Realco stock, as the option was 
olely that of REA. Having nevertheless voluntarily agreed to 
ell the stock, with full knowledge of the depressed value of the 
CSI securities received in exchange, REA has not been injured by 
ny act of defendants and cannot recover from defendants for the 


onsequences of its own election knowingly made. 


61. Defendants repeat and reallege each and every al- 
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AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO COUNTS II AND [It 
OF THE COMPLAINT, DEFENDANTS ALLEGE: 


TL ES A LT ID, 


63. On February 25, 1974 REA and Interway entered into 
an agreement with respect to the purchase by Interway from REA cf 
all of REA's right, title and interest in 165,225 shares of Inter- 
way's convertible preference stock for a price of $16.50 per 


share. 


64. The agreement of February 25, 1974 between REA and 


Interway, and the acceptance by REA of benefits thereunder, opera- 


ted as an accord and satisfaction, and settled and put to rest all 
claims between REA and defendants based upon defendants* alleged 
failure to comply with demands of REA for registration of the stoc 
whicn was the subject matter of said agreement. 
AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO COUNTS II AND III 
OF THE COMPLAINT, DEFENDANTS ALLEGE: 
65. The Court lacks jurisdiction ver the subject mat- 
ter of Counts II and III of the complaint. 
AS AND FOR AN AMENDED COUNTER- 
CLAIM AGAINST PLAINTIFF, DE- 
FENDANTS ALLEGE: 
66. Defendant Interway Corporation ("Interway") is 
a Delaware corporation with its principal place of business in 
New York, New York. Prior to May 1971 it was known as Integrated 
Container Service Industries Corporation ("ICSI"). Defendant 
Integrated Container Service, Inc. ("ICSI-Del.") is a Delaware — 
corporation with its principal place of business in New York, 


New York. It is a wholly-owned subsidiary of Interway. 
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67. Plaintiff REA Express, Inc. ("REA") is a Delaware 


corporation with its principal place of business in New York, New 


York. 


68. The Court has ancillary jurisdiction over this 
counterclaim because the claim asserted herein arises out of the 
transaction or occurrence that is the subject matter of the claim 


asserted in Count I of REA's complaint. 


69. On October 11, 1968 REA and Integrated Container 
Service, Inc. ("ICS-Pa."), a Pennsylvania corporation with its 
principal place of business in New York, New Yerk, entered into 
agreements relating to the sale by REA to ICS-Pa. of the stock of 
REA Leasing Corporation ("Realco"), now known as Realco Services 
Incorporated, which was then a wholly-owned subsidiary of REA. 
Pursuant to such agreements REA accepted an offer of ICS-Pa. dated 
September 23, 1968, as amended by a letter dated October 4, 19638. 
The agreements provided that ICS-Pa. would purchase 51% of the 
issued and outstanding stock of Realco, and $2,400,000 of subordi- 
nated debt of Realco to REA, for $32,400,000. In addition, REA 
was given an option until July 11, 1969 to sell any or all of the 
remainian 496 of Realco stock for specified amounts of convertible 
preference stock of ICSI, a holding company to be formed for the 
purpose of holding all the outstanding stock of ICS-Pa. and all th 


stock of Realco to be purchased from REA. 


70. The closing on the October 11, 1968 agreements took 
place on November 1, 1968, and ICSI, which was incorporated on 


October 16, 1968 and into which ICS-Pa. was merged on October 25, 
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1968, paid REA $32,400,000 for 51% of the Realco stock and the sub- 
ordinated debt of Realco to REA. Prior to such merger ICS-Pa. 
transferred its assets and business (subject to its liabilities) 

to ICS-Del., which was incorporated on October 10, 1968, in return 
for all of the capital stock of ICS-Del., which stock was acquired 
by ICSI following the merger into it of ICS-Pa. As permitted by 
the October 11, 1968 purchase agreement, ICS-Pa. assigned its 
rights and obligations under such agreement to ICSI on or about 


October 19, 1968. 


71. %In the October 11, 1968 purchase agreement REA rep- 
resented, warranted and agreed as follows: 


"(c) Seller [REA] has furnished to Buyer 
a true and correct copy of the audited consol- 
idated balance sheet of Realco and subsidiaries 
as of June 30, 1968, and the related statement 
of income and retained earnings for the year then 
ended, together with the related report of Peat, 
Marwick, Mitchell & Co., independent public 
accountants. Said financial statements are true 
and correct. Except to the extent reflected or 
reserved against in the consolidated balance 
sheet as of June 30, 1968, Realco, as of the 
date thereof, had no liabilities or obligations 
of a nature customarily reflected in a corporate 
balance sheet prepared in accordance with generally 
accepted accounting principles, including, without 
limitation, any tax liabilities (i) incurred in 
respect of Realco's income for any period prior 
to the close of business on June 30, 1968, or 
(ii) arising out of transactions entered into or 
any state of facts existing prior thereto. As 
of June 30, 1968, Realco had no liabilities of 
any nature contingent or otherwise not fully re- 
flected or reserved against in its consolidated 
balance sheet as of June 30, 1968. 


x & & 


(e) Between June 30, 1968 and the Closing 
Date, Realco has not incurred and will not incur, 
any extraordinary losses or obligations or lia- 
bilities except current liabilities incurred in 
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the ordinary and usual course of business and 
Realco has not made and will not make any ex- 
traordinary expenditures other than for addi- 
tions and improvements to existing facilities 
and equipment. Between June 30, 1968 and the 
Closing Date, Realco has and will conduct its 
business, maintain its properties and keep its 
books and records in the usual manner. 


(£) None of the accounts and notes receiv- 
able of Realco reflected in the consolidated 
balance sheet of Realco and subsidiaries as of 
June 30, 1968, are subject to counterclaims or 
set-offs and all of such accounts and notes re- 
ceivable are (to the extent not collected since 
June 30, 1%68) good and collectible at the aggre- 
gate recorded amounts thereof, less the amounts 
of the applicable reserves or allowances re- 
flected in said consolidated balance sheet for 
doubtful accounts, overcharge, noncollectible 
items and for allowances and discounts." 
72. REA breached said representations, warranties and 
agreements, and said representations, warranties and agreements 
ere untrue and incorrect, in the following respects: 

{a) $254,034 of the accounts and notes receivable 
of Realco reflected in the June 30, 1968 consolidated balance 
sheet of Realco were not good and were not collectible. Such 
amount of $254,034 was $101,149 in excess of the amount of the 
applicable reserves or allowances reflected in said consolidated 
balance sheet for doubtful accounts, overcharge, noncollectible 
items and for allowances and discounts. This shortage of $101,149 
in the amount of such applicable reserves or allowances represented 


en expense of Realco for the year ended June 30, 1968 not reflected 


in its statement of income for such period. 


(b) As of June 30, 1968 Realco had a liability of 


49,236 representing amounts owed for trailer repairs, which lia- 


bility was not reflected or reserved against in the June 30, 1968 


) 
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Realco for the year ended June 30, 1968 not reflected in its state- 
ment of income for such period. 
(c) As of June 30, 1968 Realco had a liability 
(after appropriate adjustments) of $37,508 representing an addi-~ 
tional equalization allowance owed to Realco's customers, which 
liability was not reflected or reserved against in the June 30, 
1968 consolidated balance sheet of Realco, and represented an 
expense of Realco for the year ended June 30, 1968 not reflected 
in its statement of income for such period. 
(d) The June 30, 1968 consolidated balance sheet 
of Realco reflected the following: : 
(i) An asset of $11,263 representing 
inventory listed in Account 1300, Material and Supplies. 
(ii) An asset of $20,591 representing 
equipment listed in Account 1310, Trailer Parts - Buy-Outs. 
(iii) An asset of $25,547 representing 
equipment listed in Account 1410, Trailers-Owned-Other- 
Remac.— 
(iv) An asset of $29,055 (after a credit 
of $1,368) representing equipment listed in Account 1320, 
Parts-to-be-Assembled. 
(v) An asset of $36,876 representing 
destroyed equipment listed in Account 2111, Trailers 
Destroyed. 


(vi) An asset of $11,775 representing 


consolidated balance sheet of Realco, and represented an expense o 


34a 
Amended and Supplemental Complaint 


repair parts inventory of Real Services, Iic., a 

wholly-owned subsidiary of Realco. 
All of such "assets" were fictitious and non-existent as of June 
30, 1968 and were improperly included in the June 30, 1968 consol: 
dated balance sheet of Realco. Such “assets" should have been 
written off against Realco's income for the year ended June 30, 
1968, which would have caused a pro tanto reduction in pre-tax in- 
come for such period. Such expenses were not in fact reflected 
in Realco's statement of income for such period. 

(e) As of June 30, 1968 Realco had a liability of 
$42,800 under the Realco pension plan, which liability was not 
reflected or reserved against in the June 30, 1968 consolidated 
balance sheet of Realco and should have been charged as an expense 
of Realco for the year ended June 30, 1968, which expense, however, 


was not reflected in its statement of income for such period. 


73. Had the consolidated statement of income of Realco 
for the year ended June 30, 1968 been true and correct, it would 
have shown pre-tax income of $2,809,657, that is, $366,800 less 
than the amount of $3,176,457 actually shown, and after-tax income 
of $2,137,689, that is, $278,768 less than the amount of $2,416,457 
actually shown (on the basis of application of the average income 
tax rate for Realco of 24%). Had the June 39, 1968 consolidated 
balance sheet of Realco been true and correct, it would have shown 


retained earnings of $278,768 less than the amount actually shown. 


74. ICSI paid REA $32,400,000 in cash for 51% of the 


stock of Realco and certain subordinated debt owed by Realco to 
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REA. For the remaining 49% of the stock of Realco, REA received 
in cash a total of $15,337,602, as follows: 

(a) REA received net proceeds of $7,897,100 as a 
result of the sale of 175,102 shares of ICSI common stock) 
(obtained through the conversion of 116,735 shares of 
ICSI convertible preference stock) pursuant to a public 
offering of March 6, 1969; 

(b) ICSI paid REA $4,714,290 on June 23, 1969 for 
20% of the stock of Realco; 

(c) Interway (formerly ICSI) paid REA $2,726,212 
on February 26, 1974 for 164,225 shares of Interway's 


convertible preference stock. 


Calculated on this basis of cash actually received by REA, ICSI 


paid a total of $47,737,603 for 100% of the stock of Realco, or 


19.8 times Realco's after-tax earnings for the year ended June 30, 


1968 of $2,416,457. 


75. Had the June 30, 1968 consolidated balance sheet of 
Realco and consolidated statement of income of Realco for the year 
ended June 30, 1968 been true and correct, ICSI would have paid 
REA only $42,326,242 for 100% of the stock of Re "co, or $5,411,36 
less than what ICSI did pay, as calculated on the basis set forth 


in paragraph 74 of this counterclaim. 


WHEREFORE, defendants demand judgment as follows: 


(a) Dismissing the complaint herein, and awarding them 


their costs and disbursements; 
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(b) In the amount of $5,411,361 on their counterclaim, 


together with interest from November 1, 1968. 


Dated: New York, New York 
May 23, 1974 


WINTHROP, STIMSON, PUTNAM & ROBERTS 


By sh. \. ~ CA he Wa = 


A Member of the Firm 
Attorneys for Defendants 
40 Wall Street 

New York, New York 10005 
Tel: (212) 943-0700 
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Winthrop, Stimson, Putnam & Roberts 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 

73 Civ. 560 (CLB) 
Plaintiff 
SECOND SET OF 
-against' INTERROGATORIES PROPOUNDED 

BY DEFENDANTS 

INTERWAY CORPORATION; 

INTEGRATED CONTAINER SERVICE, INC. 


Defendants. 


5. State whether a document produced by 
plaintiff, a copy of which is annexed hereto as Exhibit A 


(the "Document"), was ever sent by plaintiff to the specified 


addressee. If the Document was not so sent, state why it was 


not. If the Document was so sent, state when it was sent, 


and identify all writings received in response thereto. 


{Exhibit A is Joint Exhibit 268] 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 

73 Civ. 560 (CLB) 

Plaintiff 
ANSWERS OF PLAINTIFF 
-against- REA EXPRESS, INC. TO 

DEFENDANTS' INTER- 
INTERWAY CORPORATION; ROGATORIES 
INTEGRATED CONTAINER SERVICE, INC., H (Second Set) 


Defendants 


5. The letter with enclosure from Robert A. 
Burman, General Attorney for REA Express, Inc., to Deane G. Hope, 
Corporate Trust Officer, Morgan Guaranty Trust Company of 
New York, referred to as "the Document" in Defendant's Second 
Set of Interrogatories and marked Exhibit A attached thereto 
was sent by plaintiff on or about July 26, 1971 and was 


received by the addressee. No writings were received by 


plaintiff in response thereto. 
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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 
Plaintiff, 
Ve : 73. Civ. 560 (CLB) 
INTERWAY CORPORATION; 
aga CONTAINER SERVICE, 


Defendants. 


STIPULATION OF FACTS 


It is hereby stipulated and agreed (for purposes of 
this action only) by end between plaintiff REA Express, Inc. 
("REA") and defendants Interway Corporation ("“Interway") and 
Integrated Container Service, Inc. ("ICS-Del."), through their 


respective counsel, that the facts set forth below are undisputed 


and true and that this stipulation may be offered to show such 


facts without the necessity of offering witnesses or documentary 
evidence in support thereof. If any part of this stipulation is 
offered by any party, all or any other parts of this stipulation 
may be offered at the same time by any other party. This stipula- 
tion shall not preclude the right of the plaintiff or defendants 
to offer witnesses or documentary evidence relating to any stipu- 
lated facts, or to present and discuss inferences which might be 
drawn therefrom. Unless otherwise indicated, all documents re- 
ferred to herein are the subject of a separate stipulation between 


the parties. 
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Throughout this stipulation reference shall be deemed to be made 
to the contents of all documents described or treated in the text. 

Neither party is, by this stipulation, acknowledging 
the relevance to the issues presented by this litigation of any 
of the facts set forth herein. 

The stipulated facts are as follows: 

1. Plaintiff REA is a Delaware corporation which has 
its principal place of business at 219 East 42nd Street, New York, 
New York. At all relevant times REA has been an express company. 
Prior to June 1968 REA was known as Railway Express Company, 
Incorporated. Prior to November 1, 1968 REA owned all of the out- 


standing capital stock of Realco Services Incorporated ("Realco") 


which was then called REA Leasing Corporation. Interway has since 


acquired 100% of Realco as set forth below. At all relevant times 
Realco has been in the business of leasing trailers primarily to 
railroads for the railroads' trailer-on-flat-car service c°™monly 


known as piggybacking. REA is not a publicly held corporation. 


2. Defendant Interway is a Delaware corporation which 
has its principal place of business at 522 Fifth Avenue, New York, 
New York. It is a holding company which owns all of the stock of 
ICS-f :1., Realco and certain other subsidiaries and which conducts 
no b .iness of its own. Prior to May 1971, Interway was called 
Integrated Container Service Industries Corporation ("ICSI"). As 
used herein "Interway" refers to the holding company both during 


and after the time it was known as ICSI. 


3. Defendant ICS-Del. is a Delaware corporation which 
has its principal place of business at 522 Fifth Avenue, New York, 
New York. Integrated Container Service, Inc., a Pennsylvania 


corporation incorporated in 1962 ("ICS-Pa."), transferred its 
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assets and business (subject to its liabilities) to ICS-Del. in 
October 1968 in return for all of the capital stock of ICS-Del. 
ICS-Pa. was merged into Interway in October 1968, and in conjunc- 
tion therewith shareholders of ICS-Pa. exchanged their shares for 
Interway shares. As used herein “ICS" refers to ICS-Del. or ICS- 
Pa., whichever conducted business during the time in question. IC 
has at all relevant times been in the business of leasing to other 
cargo containers and accessory equipment used primarily by ocean 


carriers for the transportation of freight. 


4. ICS was formed in 1962 by Sol Katz and Michael C. 


Kluge. Katz was at all relevant times president of Strick 
Corporation, a manufacturer of containers and trailers anda 

major supplier of ICS. ICS made its first public offering pur- 
suant to a registration statement dated May 16, 1968 (Jt. Ex. 22)* 
Subsequent thereto and until it became a wholly-owned subsidiary 
of Interway, ICS's common stock was traded on the over-the-counter 


market. 


5. Price Waterhouse & Co. ("Price Waterhouse") has 
acted as outside auditors for ICS and Interway at all relevant 


times and for Realco since November 1, 1968. 


6. Peat, Marwick, Mitchell & Co. ("Peat, Marwick") 
acted as outside auditors for REA and Realco up to and including 
the audit of the financial statements of such companies for the 


fiscal year ended June 30, 1968. 


7. ‘By unanimous action of REA's board of directors on 


July 18, 1967, REA's management was directed to seek proposals 


* “Jt. Ex. " refers to the Joint Exhibits listed on Schedule A 
of the Stipulation relating to documentary evidence which the 
parties have executed herein. 
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for the immediate purchase of REA. In order to solicit proposals 
for such purchase, REA prepared a brochure dated August 30, 1967, 
entitled "Railway Express Agency, Incorporated" (Jt. Ex. 6). 


The efforts to sell REA were not successful. 


8. REA continued to give consideration to the possi- 


bility of selling REA and/or Realco during the second half of 


1967 and the first half of 1968 and received advice in connection 


therewith from the investment banking firm of Kuhn, Loeb & Co. 
("Kuhn, Loeb"), and from Peat, Marwick and the law firm of Cravath 
Swaine & Moore ("Cravath"). During such period REA had a con- 
tinuing and increasing need for cash in the face of mounting 


operating losses. 


9. In early June 1968 REA retained the management con- 
sulting firm of McKinsey & Company, Inc. ("McKinsey") to advise 


REA in connection with the management of its affairs. 


10. During May and June 1968 representatives of REA 
reviewed REA's financial condition with representatives of 


McKinsey, and the conclusion was reached that REA needed cash. 


ll. By resolution of the REA board of directors adopted 
at a meeting on July 1, 1968 (Jt. Ex. 38) the board approved the 
written recommendation of McKinsey as set forth in Jt. Ex. 31. 

In accordance with this decision REA requested its financial 
adviser, Kuhn, Loeb, to advise it in connection with its effort 
to sell all or part of the stock of Realco at the highest possible 


price. 
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1z. During the period June through August, 1968 REA, 


both directly and through Kuhn, Loeb, received communications 
from a number of potential corporate purchasers expressing their 


possible interest in acquiring all or part of the stock of Realco. 


13. In accordance with the advice of Kuhn, Loeb and 
McKinsey, REA, by letter dated August 16, 1968 (Jt. Ex. 59) which 
was mailed to 47 potential bidders including ICS (Jt. Ex. 58), 
solicited bids for the purchase of Realco in accordance with the 
terms and conditions set forth therein. This solicitation was 
ratified by resolution of the REA board of directors at a meeting 


held on August 23, 1968 (Jt. Ex. 62). 


14. Prior to August 16, 1968 and the formal solicitation 
of bids, Wayne Hoffman, Kluge and Sidney Kahn, among others, had 
met with representatives of REA to discuss on behalf of ICS the 


possible purchase by ICS of Realco. 


15. In response to REA's solicitation of bids Ics 
addressed a letter dated September 23, 1968 to REA (Jt. Ex. 78). 
Along with such letter ICS transmitted to REA copies of its May 
16, 1968 prospectus (Jt. Ex. 22) and its interim report to share- 


holders for the six months ended June 30, 1968 (Jt. Ex. 34). 


16. In addition to the ICS offer REA received offers 
from three other bidders. General American Transportation Corpo- 
ration ("GATX") submitted a bid by letter to REA dated September 
23, 1968 (Jt. Ex. 84). Pepsico, Inc. (“Pepsico”) submitted a 
bid by letter dated September 24, 1968 (Jt. Ex. 87), and Leasco 
IData Processing Equipment Corp. ("Leasco") submitted a bid by 
letter dated September 25, 1968 (Jt. Ex. 88). Each bidder, 
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including iCS, submitted two or more alternative offers. Each 
offer, including that of ICS, provided for the payment at a 
closing not later than November 1, 1968 of at least the required 
minimum of $30,000,000 in cash specified in REA's invitation fox 


bids. 


17. At REA's request Kuhn, Loeb made an evaluation 
of each of the offers submitted by the bidders (Jt. Ex. 91, 98), 


and advised REA that the value of such offers was as follows: 


Value of Offe Portion of REA 
Value of on Per Share Stock to Which 
Offer Offer Basis Offer Applies 


Pepsico $41,776,800 $8,355 100% 
Offer 
No. 1 


Pepsico 38,284,000 
Offer 
No. 2 


Leasco 38,000,000 
Offer 
No. 1 


Leasco 38,150,000 
Offer 
No. 2 


GATX 32,600,000 ; 85-1003 
Offer 
No. 1 


GATX 32,600,000 
Offer 
Nos. 2 and 3 


Ics 30,000,000 11,765 
Offer 
No. 1 


Ics 59,600,000 11,920 51-100% 


Offer to to (values based on 
No. 2 64,400,000 12,880 100%) 


18. By letter dated October 4, 1968 from Kluge to 


Ray H. Jordan of REA (Jt. Ex. 101) and after discussions and 
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negotiations between representatives of REA and ICS, ICS clarified 
and modified the terms of its September 23, 1968 offer as set forth 


in such letter. 


19. By letter dated Cctober 11, 1968 (Jt. Ex. 106) 
Kuhn, Loeb advised the board of directors of REA that in its 
opinion the most advantageous offer REA had received for the 
purchase of all or part of the Realco stock was that of ICS as 
detailed in an October 11, 1968 draft purchase agreement between 
ICS and REA and an October 11, 1968 draft letter from REA to ICS, 


and recommended that REA accept it. 


20. By letter dated October 11, 1968 (Jt. Ex. 108) 
from McKinsey to the board of directors of REA, McKinsey recom- 


mended that REA accept the ICS offer. 


21. Pursuant to a purchase agreement dated October 1l, 
1968 (Jt. Ex. 107) and a letter dated October 11, 1968 from 
Jordan to Kluge (Jt. Ex. 109), REA and ICS entered into formal 


agreements with respect to the sale of, or option to sell, the 


51% of the stock of Realco would be sold to ICS for $30,000,000 
and that $2,400,000 of 5 1/2% subordinated debt of Realco to REA 
would be sold to ICS for $2,400,000 plus accrued interest from 
October 1, 1968. In addition, REA was given an option until July 
11, 1969 to sell any or all of the remaining 49% of the Realco 
stock for a total of 440,000 shares (or a proportionate amount 
thereof) of preference stock of Interway, which was convertible 
into Interway common stock on the basis of 1.5 shares of common 


stock for each share of preference stock. A closing took place on 


stock of Realco. Among other things the agreements provided that 
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November 1, 1968, at which ICS purchased 51% of the stock of 


Realco and certain subordinated debt owed by Realco to REA in 


accordance with the terms of the October 11, 1968 purchase agree- 


ent (Jt. Ex. 107). 


22. Prior to the closing ICS obtained a commitment for 
$20 million loan from Continental Illinois National Bank in 


Illinois, which funds were to be used to help finance 


Realco was required to obtain consent for the sale 


ocated in 


24. As contemplated by the transaction, ICS-Del. was 
incorporated on October 10, 1968, and ICS-Pa. was merged into 
nterway, a holding company incorporated on October 16, 1968 for 

e purpose of holding ICS-Del. and Realco stock, on October 25, 
968. Interway's common stock was traded on the over-the-counter 
arket from the date of its incornoration until August 8, 1973, 


hen it commenced trading. on the American Stock Exchange. 


25. Interpool Inc. ("Interpqol") was incorporated on or 


bout November 20, 1967 as a wholly-owned subsidiary of REA. 


26. On or about November 1, 1968 REA caused all of the 
apital stock of Interpool to be transferred to Steadman Leasing, 
ne., a subsidiary of Steadman Industries, Ltd. of Toronto, 
anada. This action was taken to satisfy the covenant of REA 
ontained in paragraph 7(a) of the purchase agreement dated 


ctober 11, 1968 (Jt. Ex. 107). 
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27. Spencer D. Moseley was named president of REA and 


became a member of its board of directors on October 1, 1968. 


28. On December 31, 1968 Interway filed a registration 
statement, including a preliminary prospectus (Jt. Ex. 148), for 
a public offering of shares of common stock of Interway. By letter 
dated January 15, 1969 (Jt. Ex. 151) REA elected to exercise its 
option with respect to 13% of the Realco stock (650 shares) still 
held by it, such exercise to be contingent on, and to become ef- 
fective at the time of, effectiveness of an underwriting agree- 
ment entered into among Lehman Brothers, Kuhn, Loeb, Interway, REA, © 
Kluge and Peer Pedersen for the public offering. REA requested ; 
Interway to use its best efforts (a) to register under the Se- 
curities Act of 1933 the 175,102 shares of common stock to be 
received by REA on conversion of the 116,735 shares of convertible 
preference stock which would be obtained by such exercise of the 
option, and (b) to include such 175,102 shares in a proposed 
underwritten public offering of shares of common stock of Interway, 
of which Interway had informed REA. In accordance with REA's 
request, such 175,102 shares of common stock were sold in a public 
offering on March 6, 1969 pursuant to an Interway registratior 
statement and prospectus of the same date (Jt. Ex. 161) at a price 
to the public of $48 a share, REA receiving after underwriting 
discounts and commissions a total of $7,897,100 for such shares, or . 
$45.10 a share. REA also paid Interway $31,784 representing its 


pro rata share of the expenses of the public offering. 


29. In 2arly 1969 Interway reported to its shareholders i 
(Jt. Ex. 144) that it had consolidated net income of $1,998,955 


for the year ended December 31, 1968. i 
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30. By its interim report to shareholders for the three 
months ended March 31, 1969 (Jt. Ex. 171), and by the issuance of 
a press release dated May 9, 1969 ~~» Ex. 176) Interway announced 
that its net income for the first three months of 1969 was 
$228,000, or 1l¢ per share of common stock, as compared with 
$419,000, or 21¢ per share of common stock, for the first three 


months of 1968. 


31. On May 27, 1969 an action was commenced in the United 


States District Court for the Southern District of New York en- 


titled William B. Weinberger v. Integrated Container Service 
Industries Corporation, et al. (69 Civ. 2284) (the "Weinberger 


action"). REA was named as one of the defendants in this action 
and was served with process on or about May 29, 1969. REA au- 
thorized the law firm of Simpson Thacher & Bartlett, which firm 
was retained by Interway on REA's behalf, to represent it in 
this action. The action, which was brought under the provisions 
of the Securities Act of 1933 and the Securities Exchange Act of 
1934, and the Rules and Regulations issued thereunder, alleged 
that the registration statement and prospectus of Interway dated 
March 6, 1969, pursuant to which a public offering had been made 
of 550,102 shares of common stock of Irterway, including 175,202 


shares sold for the account of REA, contained untrue statements 


of material facts and omitted to state material facts necessary 


in order to make the statements made, in the light of the cir- 
cumstances under which they were made, not misleading. REA 
received the complaint in the Weinberger action (Jt. Ex. 179) 

on or about May 29, 1969, and it was reviewed by Harry Riordan of 
Cravath, John E. Robson of the law firm of Leibman, Williams, 
Bennett, Baird & Minow and by Arthur M. Wisehart (Vice President 
and General Counsel of REA), Moseley (President of REA) and 


Robert G. Fuller (a trustee and director of REA). 
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32. By letter dated June 10, 1969 (Jt. Ex. 184) REA 
informed Interway that it elected to exercise the option which 
it held under the agreement of October 11, 1968 by transferring 
to Interway an additional 750 shares, or 15%, of the stock of 
Realco in exchange for 134,694 shares of Interway convertible 
jpreference stock. REA also requested Interway to use its best 
efforts to register under the Securities Act of 1933 the 202,041 
shares of common stock of Interway to be received by REA on con- 


version of such 134,694 shares of convertible preference stock. 


33. On June 13, 1969 Interway informed REA (Jt. Ex. 188) 
that it would use its best efforts to register under the Securities 
Act of 1933 the 202,401 shares of common stock referred to in the 
preceding paragraph hereof, but at or about the same time suggested] 
that such registration was then undesirable for both Interway and 


REA. 


34. On June 23, 1969, after negotiations, REA and Inter- 

ay entered into an agreement (Jt. Ex. 195) pursuant to which 
Interway would acquire the remaining 1,800 shares, or 36%, of 
Realco stock which was still owned by REA, including the 750 shares 
referred to in REA's letter of June 10, 1969. Such agreement pro- 
rided that Interway would pay REA $4,714,290 for 1,000 shares of 
Realco stock, which was equivalent to $17.50 for each share of 
common stock obtainable upon conversion of the Interway preferred 
tock which REA would have received by exercising the option in 
accordance with its terms. Such agreement further provided that 
the balance of 800 shares of Realco stock would be transferred to 
Interway in exchange for 143,673 shares of Interway convertible 


reference stock, in accordance with the option granted REA by 


he October 11, 1968 agreement. Pursuant to the agreement 
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Interway acquired the 1,800 shares of Realco stock for the con- 


sideration specified. 


35. REA's tax return for the fiscal year ended June 
30, 1969, shows an assigned value for federal income tax purposes 
£f $3,771,428 for the 143,673 shares of Interway convertible 
referred stock received by it on or about June 23, 1969. Since 
the preferred stock was convertible into 1-1/2 shares of common 
stock, the value thus assigned would be the equivalent of $17.50 


for each share of underlying common stock. 


36. On or about July 18, 1969 REA, through its counsel, 
served and filed its answer in the Weinberger action (Jt. Ex. 206). 
A received from its counsel its answer to the Weinberger action 
n or about July 18, 1969, and it was reviewed by Moseley and 


isehart. 


37. In August of 1969 Interway reported to its share- 
1olders, including REA, that its consolidated net income for the 
first six months of 1969 was $937,000, or 43¢ per share of common 
tock, as compared with $998,000, or 50¢ per share of common 


stock, for the comparable period of 1968 (Jt. Ex. 202). 


38. On or about November 1, 1969 Interway paid a divi- 
end of 7,184 shares of convertible preference stock on the 
143,673 shares of such stock theretofore received by REA, which 


ividend was accepted and retained. 


39. In November of 1969 Interway reported to its share- 
olders, including REA, that its consolidated net income for the 


first nine months of 1969 was $1,571,000, or 68¢ per share of 
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common stock, as compared with $1,613,000, or 81¢ per share of 


common stock, for the comparable period of 1968 (Jt. Ex. 210). 


40. On or about December 31, 1969 an action was com- 
menced in she United States District Court for the Northern 
District of Illinois entitled Maurice Rosenfield, et al. v. Inte- 
grated Container Service Industries Corporation, et al. (69 C 
2694) (the "Rosenfield action"). REA was named as one of the 
defendants in this action and was served with process in January 
1970. REA authorized Simpson Thacher & Bartlett, which firm was 
retained by Interway on REA's behalf, to represent it in the 
action. REA received a copy of the complaint (Jt. Ex. 218), which 
was reviewed by Simpson Thacher & Bartlett, and by Wisehart and 
Robert A. Burman (Assistant Secretary of REA) on or about January 
7, 1970. The action, which was brought under the provisions of 
Sections 11, 12(Z2) and 17(a) of the Securities Act of 1933, Sectio 
10(b) of the Securities Exchange Act of 1934, and Rule 10b-5 
adopted by the Securities and Exchange Commission, alleged that 
the registration statement and prospectus of Interway dated March 
6, 1969 contained untrue statements of material facts and omitted 


to state material facts. 


41. In early 1970 Interway reported to its shareholders, 


including REA, that it had a consolidated net income of $1,793,900 


or 75¢ per share of common stock, in 1969, as compared with 
$1,999,000, or $1.00 per share of common stock, in 1968 (Jt. Ex. 
220). 


42. On or about May 7, 1970 REA, through its counsel, 


served and filea its answer in the Rosenfield action (Jt. Ex. 224) 
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which had theretofore been transferred to the United {tates Dis- 
trict Court for the Southern District of New York pursuant to 28 


U.S.C. § 1404(a), and docketed as 70 Civ. 998. 


43. On or about November 1, 1970 Interway paid a divi- 
dend of 7,184 shares of convertible preference stock on the 
143,673 shares of such stock theretofore received by REA, which 


dividend was accepted and retained. 


44. During 1970 ICS wrote off $1,917,500 of obsolete 
equipment which consisted pri y of Stricktainers, SABs and 
hams. Only a few Stricktainers were purchased by ICS after 
1966. Stricktainers did not conform to the specifications for 
containers which were promulgated by the International Standards 


Organization in 1968. 


45. In early 1971 Interway reported to its sharehclders, 
including REA, that it had a consolidated net loss of $306,700 for 
1970 after extraordinary charges, net of deferred income taxes, of 


$1,917,500 (dt.' Ex. 230). 


46. On or about February 18, 1971 a consolidated amended 
complaint (Jt. Ex. 231) was served on counsel for REA in the 
Weinberger and Rosenfield actions, which had been consolidated 
pursuant to court order (the "Weinberger consolidated action"). 
REA received a copy of this complaint on or about April 9, 1971 
and it was reviewed by Simpson Thacher & Bartlett, the law firm 
of Anderson & Allegaert and by Wisehart and Burman. On or about 
July 28, 1970 plaintiffs in the Rosenfield action had served 
counsel for REA with a motion (Jt. Ex. 228) seeking leave to serve 
and file an amended complaint which was substantially similar to 


the consolidated amended complaint referred to above. 


requested Interway to register under the Securities Act of 1933 the 
common stock which it would receive upon conversion of the 158,041 
shares of convertible preference stock which REA stated it held. 
As of June 14, 1971 these 158,041 shares were registered in the 


name of Kugler & Co. or Carr & Co. 


48. On or about September 17, 1971 REA, through its 
counsel, served and filed its answer in the Weinberger consoli- 
dated action (Jt. Ex. 245). Such answer was reviewed by Simpson 


Thacher & Bartlett and by Wisehart and Burman. 
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47. By letter dated June 14, 1971 (Jt. Ex. 233) REA 
49. On or about September 24, 1971 plaintiffs and de- 

fendants in the Weinberger consolidated action, including REA, 

entered into s Stipulation and Agreement of Compromise and 


Settlement igh their respective counsel pursuant to which such 


action was pi. .osed to be settled (Jt. Ex. 247). REA received 

such Stipulation cn or about September 15, 1971, and it was re- 
viewed oy Simpson Thacher & Bartlett and by Wisehart and Burman. 
Such stipulation was signed by duly authorized counsel on REA's 


behalf. 


50. On or about November 1, 1971 Interway paid a divi- 
dend of 7,184 shares of convertible preference stock on the 
143,673 shares of such stock theretofore received by REA, which 


dividend was accepted and retained. 


51. On December 16, 1971 a judgment was entered which 
approved a settlement of the Weinberger consolidated action, and 


dismissed with prejudice the consolidated amended complaint there- 
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in as to all defendants, including REA (Jt. Ex. 253). The Court 
had given oral approval of the settlement at a hearing held on 
December 8, 1971. REA made no contribution toward such settlement. 
REA received a copy of such judgment on or about January 5, 1972, 
and it was reviewed by Simpson Thacher & Bartlett and by Wisehart 


and Burman. 


52. On May 30, 1972, REA brought this action against 


“.efendants. 


53. On February 26, 1974 REA sold to Interway 165,225 
shares of Interway's convertible preference stock for a total 
consideration of $2,726,212.50, which was equal to $11 a share for 
each share of common stock into which the preference stock was con 
vertible (Jt. Ex. 261, 262). No stock transfer taxes were paid by 
REA in connection with the sale. REA paid $25,000 to a third part 


for services rendered in arranging the sale. 


54. REA was aware at all relevant times of the pulished 
bid and asked prices of ICS and of Interway common stock. A 
schedule of the bid and asked prices for such stock in the over- 
the-counter market for the specified dates is annexed hereto as 


Exhibit A. 


55. During the period from June 1971 to February 1974 
interest costs to REA averaged at least 10% per annum, and REA 


* was in a difficult cash position. 


56. A reasonable estimate as to the amount of time it 
would have taken Interway, following receipt of REA's letter of 


June 14, 1971 (dt. Ex. 233), to prepare and file with the Securi- 
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ties and Exchange Commission ("S.E.C.") a registration statement 
with respect to the shares referred to in said letter is eight 
weeks. A reasonable estimate as to the amount of time it would 
have taken from the filing date before the S.E.C. would have 
permitted such a registration statement to become effective is 


eight weeks. 


57. The signing of the deposition of Spencer D. Moseley 
is waived. A copy of such deposition may be used with the same 


force and effect as the original. 


58. The depositions of John S. Guest, Marvin Bower, 
Michael C. Kluge, Richard T. Norton, Richard E. Luhmann and 
Sol Katz, which were taken as witnesses during the discovery pro- 
ceedings conducted herein, may be used by any party at the trial o 
this action with the same force and effect as if the condition for 
such use set forth in Fed. R. Civ. P. 32(a) (3) (B) was satisfied 
with respect tu such witness. 


Dated: New York, New York 
November 2%, 1974 


WOLF, BLOCK, SCHORR & SOLIS-COHEN 


ies, af. : 
By Len, eo 
A er o e Firm 
Attorneys for Plaintiff 
Packard Building 
Philadelphia, Pennsylvania 19102 
(215) 609-4000 


WINTHROP, STIMSON, PUTNAM & ROBERTS 


By ce . 
A’ Member o e Firm 
Attorneys for Defendants 
40 Wall Street 
New York, New York 10005 
(212) 943-0700 
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NATIONAL QUOTATION BUREAU 


INCORPORATED 


cHicace 1146 Nassau STREET BOSTON 
SAN FRANCISCO New York, N. Y. 10038 LOS ANGELES 
212 — 349-1800 


AUGUST 20, 1974 
A REPORT 


QUOTATIONS _ FROM THE NATIONAL DAILY QUOTATION SERVICE - EASTERN SECTION 
ISSUE _ INTERWAY CORPORATION (DELAWARE) COMMON STOCK 


(formerly - Integrated Container Services Corp.) 


BID PRICES ASKED PRICES 
HIGH HIGH LOW 


1968 LOW 


SEPT. I= SUNDAY 
= STOCK EXCHANGES CLOSED 


2 
3 
4 


= STOCK EXCHANGES CLOSED 


STOCK EXCHANGES CLOSED 


EXHIBIT 
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(2) 


Bi0 PRICES ASKED PRICES 
HIGH LOW HIGH LOW 


56 55 I/2 57 I/2 57 
STOCK EXCHANGES CLOSED 
56 55 1/2 oY 1/2 
58 §7 1/2 59 
63 61 63 
63 63 65 
STOCK EXCHANGES CLOSED 
68 
68 
65 
67 
STOCK EXCHANGES CLOSED 
65 
65 
70 
69 
STOCK EXCHANGES CLOSED 
69 
64 
64 
66 
STOCK EXCHANGES CLOSED 
66 
64 
64 
64 
STOCK EXCHANGES CLOSED 
64 
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(3) 


BID PRICES ASKED PRICES 
HIGH 0 HIGH LOW 


64 67 66 
64 65 1/2 


= STOCK EXCHANGES CLOSED 


= STOCK EXCHANGES CLOSED 


= STOCK EXCHANGES CLOSED 


= STOCK EXCHANGES CLOSED 


= STOCK EXCHANGES CLOSED 
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(4) 


BID PRICES ASKED PRICES 
HIGH LOW HIGH LOW 


STOCK EXCHANGES CLOSED 
67 1/2 69 I/2 
67 69 
66 68 
65 1/2 67 
STOCK EXCHANGES CLOSED 
63 
6I 
61 
58 
STOCK EXCHANGES CLOSED 
56 1/2 
58 1/2 
59 
57 1/2 


JAN. I = STOCK EXCHANGES CLOSED 
55 
55 
58 
60 
59 
§7 
57 
56 
56 
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(5) 
eee ee, 
56 56 
57 56 
59 58 
58 58 
- NOT AVAILABLE 


- NOT AVAILABLE 


= STOCK EXCHANGES CLOSED 
62 

63 

63 

60 

65 

64 

62 

60 

21 = STOCK EXCHANGES CLOSED 
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(6) 


BID PRICES ASKED PRICES 
HIGH HIGH 


60 64 
25 60. 64 
26 59 63 
27 58 61 
28 55 57 
MARCH 3 54 57 
4 53 56 
5 49 53 
SI 55 
48 49 
48 48 
48 49 
48 48 
48 49 
47 49 
46 48 
45 46 
46 48 
46 47 
46 47 

47 

48 

48 

49 

50 

= STOCK EXCHANGES CLOSED 
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(7) 


BID PRICES ASKED PRICES 
1969 HIGH LOW HIGH LOW 


APRIL I 52 1/2 51 3/4 54 52 3/4 
SI 1/2 50 3/4 $2 1/2 51 3/4 
SO 7/2 50 St 172). 5! 
= STOCK EXCHANGES CLOSED 


nape -ereesenerreinearenneesitgenhneninncgeanoysanenssteaypranreremeeuegayoeterinnssescanesnedaes annie ele Pameuesaigredanens 
cence as LAB CAROTENE er AR A ts | opens eo enema cnlen et 
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(8) 


BID PRICES ASKED PRICES 
HIGH HIGH LOW 


37 39 38 1/2 
37 38 1/4 38 

37 39 37 1/2 
37 39 37 1/2 
36 38 36 1/2 
36 37 36 1/2 
35 37 36 

36 37 36 i/¢ 
34 36 35 

33 35 34 

34 35 34 

33 34 34 

33 34 33 

32 33 32 

29 30 28 

27 28 26 

= STOCK EXCHANGES CLOSED 

24 

22 

24 

24 

26 

26 

25 

24 

24 

23 
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ASKED PRICES 
1969 HIGH LOW 
JUNE 16 24 23 


17 22 


18 22 


19 21 
20 19 


23 19 
24 17 


25 18 
26 20 


27 20 
30 21 
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(10) 


BID PRICES ASKED PRICES 
HIGH LOW HIGH LOW 


12 5/8 12 13 12 3/8 
II 7/8 12 1/4 It 3/4 
i: ae 12 II 5/8 
II 3/8 1 7/@: IE 12 
Il 3/8 Wie mw 
Il 1/8 11 5/8 II 1/4 
II 3/8 i 
11 1/4 11 5/8 II 1/4 
II 1/4 oo eee 
12 3/8 12 3/4 11 5/8 

- STOCK EXCHANGES CLOSED 
12 3/8 3/4 5/8 
13 7/8 
13 1/8 
13 1/4 
13 1/2 
13 1/4 
13 5/8 
12 i/2 
12 
II 5/8 
II 
I! 

I 
II 
I! 
II 


1971 


JULY 28 
29 
30 

AUGUST 2 
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(11) 

BID PRICES 

HIGH LOW 

10 6/80 6 8 
10 3/8 10 1/8 
10 9 3/4 


5/8 


ASKED PRICES 


HIGH 
II 

10 3/4 
10 3/8 
10 1/4 
I0 1/4 
9 i/2 
9 1/4 
10 

I0 

10 

10 

10 

10 

II 

II 


10 
II 
I] 
10 
10 
10 
10 
II 


LOW 
10 7/8 
10 1/2 
10 1/8 
10 
10 
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(12) 

BID PRICES ASKED PRICES 

HIGH LOW HIGH LOW 

II 7/8 Il I2 1/4 12 
- STOCK EXCHANGES CLOSED 

I2 

13 

13 

13 

13 

13 

13 

13 

13 

12 

12 

12 

I! 

Il 

II 

Il 

I] 

II 

10 

10 

10 

10 

10 

10 
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(13) 

BID PRICES ASKED PRICES 

HIGH LOW HIGH LOW 
10 3/4 10 3/8 II 1/8 10 3/4 
10 5/8 10 3/8 10 3/4 
10 I/2 10 3/8 10 3/4 
IQ 1/4 9 5/8 10 


9 3/4 9.5/8 
9 5/8 


9 
9 
9 
8 
8 
8 
8 
7 
7 


- SATURDAY 


Ee ee ee Bes 
Oo © ce oOo &®S a s& oa ~~ “ Ss 
oonwneenwmnmlUCOUCUCOOCUCOUCDClCD CMD 
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(14) 
BID PRICES 
HIGH 
8 1/8 
8 
7/8 
7/8 
5/8 
1/2 
6 7/8 
= STOCK EXCHANGES CLOSED 
7 1/4 
3/4 


7 
8 
8 1/8 
9 1/8 
9 5/8 
$ 5/8 
9 5/8 
9 1/4 
Size 
9 5/8 
9 5/8 
9 I/2 
9 3/8 
9 1/8 
9 3/8 
9 5/8 

10 

10 

10 
STOCK EXCHANGES CLOSED 


ASKED PR*CES 


HI 


eet 
[ > es <> eee <> Se > ) 


o wo 68 Oo 6b OBO HO SO 


GH 

172 
1/2 
1/4 
1/4 
1/8 
7/8 
3/8 


5/8 
1/4 


LOW 

8 3/8 

8 1/4 
1/8 


5/8 
3/4 
I0 1/8 
10 1/8 


7 
7 
8 
8 
9 
9 
9 
9 
9 
9 
9 
) 
9 
9 
9 
9 
9 
9 
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(15) 


BID PRICES 


HIGH 


LOW 


9 3/4 
¢ 2/4 
10 3/8 
10 1/4 
10 5/8 


ASKED PRICES 


HIGH 


10 3/8 
10 3/8 
10 7/8 
10 3/4 
Il 5/8 


LOW 


10 1/8 
I0 1/8 
10 3/4 
10 
Il 
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(16) 


BID PRICES ASKED PRICES 
HIGH LOW HIGH LOW 


I2 7/8 12 3/4 13 1/4 I3 1/8 
13. 1/2 13 13 7/8 I3 3/8 
1/2 13 3/8 14 13 3/4 
3/8 13 1/4 I3 3/4 13 
3/8 13 1/4 13 3/4 13 
3/8 13 1/4 I3 3/4 13 
3/8 13 1/4 13 3/4 I3 
13 3/8 13 i3 
7/8 13 3/8 14 13 
5/8 13 5/8 14 14 
1/2 i3 3/8 13 13 
13 3/8 13 13 
13 7/8 14 14 
13 7/8 14 14 
= STOCK EXCHANGES CLOSED 
14 14 14 
14 1/4 1/8 14 14 
14 3/8 1/8 14 14 
15 5/8 15 15 
14 7/8 3/4 15 [5 
14 5/8 1/2 15 14 7/8 


NOTE = THE ABOVE QUOTATIONS REPRESENT PRICES BETWEEN DEALERS AND DO NOT 
INCLUDE REYAIL MARK=UP, MARK=DOWN OR COMMISSION. THEY DO NOT REPRESENT 
eeiiee TRANSACTIONS, AND HAVE NOT BEEN ADJUSTED FOR STOCK DIVIDENDS OR 
SPLITS. 


NATIONAL QUOTATION BUREAU, INC. 


brisk Le gout 
DOMINICK DEQUARTO P aaa 


LIBRARY MANAGER 
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NATIONAL QUOTATION BUREAU 


INCORPORATED 


CHICAGO 116 Nassau STREET seca 
SAN FRANCISCO New York, N. Y. 10038 LOS ANGELES 
212 — 349-1800 
AUGUST 28, 1974 


A REPORT 
QUOTATIONS - FROM THE NATIONAL DAILY QUOTATION SERVICE-EASTERN SECTION 


ISSUE - INTERWAY CORPORATION (DELAWARE) COMMON STOCK 


Bid PRICES ASKED PRICES 
HIGH LOW HIGH LOW 


14 1/2 14 14 7/8 14 7/8 
14 3/4 14 15 1/8 14 7/8 
15 1/8 I5 1S 1/2 I5 3/8 
5 1/8 15 I5 5/8 15 3/8 
15 3/4 15 16 1/8 15 1/2 
16 3/8 16 16 3/4 16 5/8 
I6 1/8 16 te I/2 16 1/2 
15 5/8 15 16 I5 7/8 
15 3/8 15 15 3/4 15 3/8 
14 5/8 I 15 15 
14 7/8 15 1/4 15 1/8 
14 3/4 15 1/4 15 
14 7/8 15 1/4 15 
15 5 5/8 15 
15 1/4 15 5/8 15 
15 I5 5/8 15 
15 i5 5/8 15 
15 5 3/8 15 
14 15 1/4 15 
15 15 3/8 15 
14 15 1/4 15 


we ORE Te A I TH CE NR RAR Ok CTE A MEATS ARABELLA er ESR RR REPOS SBI NO 
Se fname ANON eS NL NER eee A SER: A el i eT ea EE I CT EE AA A 
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BID PRICES ASKED PRICES 
HIGH HIGH 


14 7/8 15 1/4 
15 15 3/8 
14 7/8 15 1/4 
14 7/8 15 1/4 
3/4 15 1/8 
1/4 14 5/8 
14 5/8 

14 

14 

14 

14 

14 
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BID PRICES ASKED PRICES 
HIGH \ HIGH 


I5 8 IS 3/8 
Ib 1/4 I5 5/8 
14 1/4 14 3/4 
14 1/8 14 1/2 
15 5/8 16 
15 5/8 16 
15 16 
15 16 
16 é 16 
16 16 
16 17 
16 16 
15 16 
15 16 
15 16 
15 16 
15 16 
15 15 
15 15 


15 15 
14 14 
14 14 
12 14 
i2 13 
13 13 
13 14 


crete amen vate pte morn, . aim ARR 
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BID PRICES ASKED PRICES 
HIGH HIGH OW 


14 I/2 15 
14 3/8 15 
74 1/4 16 
7/8 13 
7/8 ‘ 13 
1/4 14 
1/4 
7/8 i 13 
1/8 13 
5/8 13 

13 

13 

13 


NOTE - THE ABOVE QUOTATIONS REPRESENT PRICES BETWEEN DEALERS AND 90 NOT INCLUDE 
RETAIL MARK-UP, MARK-DOWN OR COMMISSION. THEY DO NOT REPRESENT ACTUAL TRANS- 
ACTIONS, AND HAVE NOT BEEN ADJUSTED FOR STOCK DIVIDENDS OR SPLITS. 


NATIONAL QUOTATION BUREAU, INC. 


Lb irene ne an 


DOMINICK DEQUARTO 
LIBRARY MANAGER 
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meet 
PEXGIRICT GSss. 
fo ae OCS 
a 
ee | 
UNITED STATES DISTRICT COURT { JAN 20 1976 
SOUTIERN DISTRICT OF NEW YORK \ 8 \. 
fest, Vea eee gees aie ee epee gfe sees let eae, ee a aM bas nv. 
“ - -D. OF Zs id 
REA EXPRESS, INC., y 
‘ 73 Civ. 560-CLB 
Plaintiff, 


-against- 
FINDINGS AND CONCLUSIONS 


INTERWAY CORPORATION; INTEGRATED 


CONTAINER SERVICE, INC., 


Peiogaagh? 3 254 


Bricant, J. 


By its amended and supplemental complaint, plaintiff rns 
Express, Inc. ("REA") seeks to recover damages onder three seprrata 
counts against defendants Interway Corporationl/ ("Interway"} and 


its wholly-owned subsidiary, Integrated Container Service, inc. ("ICS"). 


This Court has subject matter jurisdiction pursuant to 
Section 27 of the Securities Exchange Act of 1934, 15 U.S.C. §78aa 


and principles of pendent jurisdiction. 


Count I cf the complaint relies upon €10(b) of the Sceuritics 
Exchange Act of 1934, 15 U.S.¢, §76i(b) and Rule 10B-S, 17 C.F nL. 


§240.10b-5, promulgated thereunder by the Securities and Rxchaniue 
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Conmission ("SEC").  Plaintiff€ claims’ that inthe Fall of 1966 

Ics made fraudulent misrepresentations to REA, and falsely and 
fraudulently omitted to disclose material facts in connection with 
an offer, and also a subsequent agreement, to purchase the stock 
of REA Leasing Corporation ("Realco"), then a wholly-owned sub- 


sidiary of REA.2/ 


On October 11, 1968, REA and ICS entered into a written 


agreement (the “Purchase Agreement") for the ¢ je to ICS of 51% 


of the stock of Realco for $30,000,000.00 and for the sale to ICS 
of $2,400,000.00 of 5 1/2% subordinated debentures at par value, 
representing money which Realco owed REA plus accrued interest 


from cctoLer 1, 1968. The interest amounted to $11,060.00. (Joint 


Exhibit No. 107). 


~ 


In a letter of the sama date ("Letter Agreement"), REA 
received an option, good until July 11, 1969, to “put”, 

any or all of the remaining 49% of the Reaico stock to Interway for 

a total consideration of 440,000 shares (or a proportionate amount 
thereof) of preference stock of Interway, which was to be convertible 
into Interway common cn the basis of 1.5 shares of common stock for 


each share of preferred. The closing took place On November 1, 1968, 


tnreneeendtntpea panies eptenieentma SR MOREA I A Ne OI A ARE NAN AEC ANS, TG APE ERT OST St oO 
a ee ee ee 
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at which time ICS purchased 51% of the stock of Realco and the 


subordinated debentures, and paid the cash consideration specified 


in the Purchase Agreement. 


Géunke II and III, pleaded in the alternative, are based 
upon the alleged breach by Interway of an agreement with REA to 
register with the SEC common stock of Interway obtainable by REA . 
upon the conversion by it of shares of Interway preference stock 
which REA received as part of the consideration for the pits of 
certain of its sharcs of Realco. These counts differ only «se to 


the theory of damages claimed. 


Defendants counterclaimed for damages arising out of 


alleged breaches by REA of representations and warranties contained 


in the Purchase Agreement executed by REA and ICS on Octoher 11, 


1968. 


The action was tried before me without a jury on Marci 3 


, 


4 and 5, 1975. Post trial briefs have been submitted and considered. 


REA is a Delaware corporation which, prior to June 1968, 


was known as Railway Fxpress Agency, Incorporated, having its 
principal place of business in New York, New York. Since its 
incorporation in 1928 it has been engaged primarily in the business 


of providing expeditious door-to-door transportation, primarily for 
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small shipments. Until 1969, all of the outstanding capital 


stock of REA was owned, directly or indirectly, by approximately 


60 Class I railroads. 


‘prior to November 1, 1968, REA owned all of the out- 
standing capital stock of Realco. Since that date Interway has 
acquired 100% of Realco. At all relevant times, Realco has been , 


in the business of leasing trailers, primarily to railroads, for 


their "trailer-on-flat-car" service, commonly known as "piggybacking"”. 


Interway is a Delaware corporation which also has its 
principal place of business in New York, New York. It owns al] 
Of the stock of ICS, Realco, and certain other subsidiaries, It 


conducts no business of its own. 


Defendant ICS is also a Delaware corporation, and is the 
successor to Integrated Container Service, Inc., a Pennsylvania 
corporation, incorporated in 1962. In October 1968, this Pennsylvania 
corporation transferred its assets and business (subject to its 
liabilities) to ICS in return for all of the capital stock of Ics. 

The Pennsylvania corporation was then merged into Interway and in 
conjunction therewith its shareholders exchanged their shares for 


Interway shares. At all relevant times ICS and its predecessor, 
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Integrated Container Service, Inc. in Pennsylvania, has been in 
the business of leasing to others (primarily ship owners) cargo 
containers and accessory equipment used by ocean carriers for the 


transportation of freight .2/ 


On January 15, 1969, REA exercisad part of its option 
by electing to sell an additional 13% of the Realco stock to 
Interway. The preferred stock of Interway which REA received was 
converted into common stock and sold as part of a public estar 
of Interway conmon stock in March 1969. From this sale REA realized 


#7,665,3516.00 after expenses. 


On June 23, 1969, after some negotiations leading to a 


slight modification of the original agreement, REA exercised tlic 


balance of its option, and Interway obtained the remaining 36% of 
the Realco stock in exchange for $4,714,290.00 in cash, and tha 
issuance to REA of 143,673 shares of Interway convertible preferred 
steck. This latter stock was unregistered. REA subsequently 
received 21,552 additional shares of this unregistered convertible 


preference stock as stock dividends on the 143,673 shares. 


In June 1971, acting pursuans: to the rights specifically 


qranted to it at page 4 of the Letter Agreement of October ‘i, 1968 
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(Joint Exhibit Wo. 109); REA requested by letter that Interway 


register with the SEC the common stock of Interway which REA 


would receive upon the conversion by it of all the Interway 
preferred stock it then held. No such registration was ever 
made. However, in February 1974 Interway purchased REA's total 
holdings of 165,225 shares of convertible preferred for 
$2,726,212.00, with REA paving §25,000.00 to -a\ third party for 


services rendered in arranging the sale. 
Court I--the Rule 10b-5 claim. 


The plaintiff has shown that ICS's offer contained 
affirmative material misrepresentations, and that ICS's management 
was reckless in making these statements. However, there is no 
credible evidence that the plsinti ee or its advisors relied on the 
misrepresentations in making the decision to accept ICS's offer. 


over the competing bids. 


In relation to its Rule 10b-5 claim, it should be noted 
that REA can be considered either as a defrauded scller of Realco 
stock or as a defrauded purchaser of an option to buy shares pr 
Interway convertible preferred. See Zeller v. Boque Electric 


Marufecturing Corp., 346 F. Supp. 651, 654, n.4 (S.D.N.Y..1972), 
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rev'd. on other grounds 476 F.2d 795 (24 Cir.), aves Meukad 
414 u.S. 908 (1973). ” Since, under cither view the misrepresenta- 
tions were made in connection with the purchase or sale ue a 
security, there can be no doubt that Rule 10b-5 is applicable 


‘ to this transaction. Blue Chip Stamps v. Manor Drug Stores, 


421 U.S. 723 (1975). For purposes of clarity and consistency, 


referred to as a "seller" who accepted ICS's offer 


to purchase the stock of Realco. 


On September 23, 1968 ICS submitted two offers in the 


alternative to purchase a controlling interest in Realco. In 
its letter to REA, which was hand delivered within New York 
State, transmitting the offers, ICS Gude the following statement 
(Joint Exhibit No. 78, p. 2}: “Based upon the current demand 
for the Company's equipment and services, ICS anticipates that 
equipment ne in its pool will at least double in 1969." At 
page 7 of the same letter, in connection with the preparation of 
an exhibit showing the effect of combining the earnings of ICS 
and er 1CS stated: "Based:on its forecasts, its experience 
and evaluation of the market available to it, ICS anticipates 


net earnings after taxes in excess of $2,000,000 for the current 
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calendar year and in excess of $4,000,000 in 1969," 


In fact, as events later showed, the value or amount of 
the equipment in use did not come near doubling in 1969, and the 
historic growth pattern. of ICS came to an abrupt halt. Further- 


more, after-tax earnings for 1969 were only $1,793,000.00, of 


which all but $324,100.00 was attributable to the earnings of Rea] 


I find and conclude that these are serious discrepancic 
and amount to affirmative material misrepresentations. While the 
Merce fact that a forecast is inaccurate does not make it fraudule 
l A. Bromberg, Securities Law: Fraud, SEC Rule lob-5, §5.3 at p. 
(1974), the evidence shows, and I find, that these particular for 
casts were untrue éthvenaibs of fact. These projections must be 
regarded and interpreted as a representation that in September, 
1968, it was the informed, reasonable and sincere belief of ICS 
management that both equipment in use and earnings would double i 
1969. Such a statement implies that ICS used a reasonable methoc 
of calculation and that the figures which were arrived at and 
furnished to REA had a valid basis. .The making of such projecti: 
is a normal function of modern corporate management. The eviden 


shows thav tiiese Lorecasts were baseu un vucredcuace Compuluiion. 
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The latest projections for 1969 had been made in a five-year 
forecast drawn up in 1967, and there was sufficient information 
known to ICS to show that by the Fall of 1968 business conditions 
were beginning to change so as to make this 1967 forecast obsolete. 
Furthermore, there had been’no recent analysis of ICS's busincss 
prospects. Mr. Needleman, the controller of ICS who was usually 
responsible for drawing up such forecasts, testified at his deposi- 
tion that no new projections for 1969 were asked for from him by 
top management, in connection with the bentohents inde in the ofiur 
to REA. Finally, from the absence of any workpapers in its filar, 
it is reasoneble to conclude that Price Waterhouse, ICS's Sepountonts, 


did not. pprticipate in the preparation of these forecasts. 


The inference naturally follows, and the Court infers 
from the entire testimony that these figures were not arrived al on 
a rational fashion but were thrown in. to make the ICS offer nore 


attractive to REA than the competing offers. 


‘Absent a reasonable method of preparation or a valid basis, 


reckless and unfounded statements as to future earnings and future 
acquisitions of equipment are sufficiently misleading to be actionable 


under Rule 10b-5. Marx v. Computer Sciences Corp.» 507 F.2d 485, 490 
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(9th Cir. 1974); Schuller v. The Slick Corporation, CCH Sec.Lawkptr. 
995,065 at pi 97,739 (S.D.N.Y. April, 3, 1975). 

While the plaintiff has alleged that ICS failed to discloce 
cuneeia capes concerning its business in its offering letter, bascad 
upon all of the evidence, the Court finds that there were no material 
omissions. The factors which led to a downturn of ICS's business in 
1969 (the lengthy longshoremen's strike, the Army's cancellation of 
a big contract, and the increase in interest rates) were neither 
known to nor were foresecable by ICS's management in the Fall of 


1968. 


There is sufficient evidence of the use of interstate 
means to satisfy the requirements of Rule 10b-5. Although the 
actual offer to purchase the Kealeco stock was hand delivered to REA's 
corporate offices in New York City where ICS was also located, I 
find that Mr. Pedersen, the secretary of ICS whose office is in 
Chicago, Illinois, spoke on the telephone with top ICS management 
in New York in furtherance of the offer. In addition, Mr. Pedersen 
travelled from Chicage to New York in order to work on the draft of 


the ICS offer, which resulted in the sale of securities by REA to 


Interway. Furthermore, meetings between REA, Realco and ICS manage- 


rsonnel were arranded by intrastate telephone cails in Now 
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York. Since Rule 10b-5 concerns the use of any instrumentality 


€ interstate commerce, even an intrastate telephone call will 


satisfy the jurisdictional requirement, as all telephone lines 


are integral parts of an interstate network. Kerbs v. Fall River 
Industrics, 502 F.2d 731, 737-38 (10th Cir. 1974); Myze) v. Fields, 


386 F.2d 716, 727 (Gth Cir. 1967). 


Since there is insufficient credible evidence to support 
such a finding, I decline to find that the letter which Michael 
Kluge, President of ICS, sent on October 4, 1968 to Ray Jordan, 
the President of REA, which modified in several important respects 
the initial hand-delivered offer of September 23rd, was delivered 


by mail. 


Materiality, an essential clement of a Rule 10b-5 claim, 
has also been proven here. Whether one states the test as 
"  .. whether a reasonable investor might have considered them 
{the facts misrepresented] important" in making his investment 
decision [Affiliated Ute Citizens v. United States, 406 U.S. 128, 
153-54 tis72); Schlick v. Penn-Dixie Cament Corp., 507 F.2d 374, 
381 (2a Cir. 1974)}, or as "whether a reasonable man would attach 
importance [to the variance between the truth and the facts mis- - 


fepraseutited] in determining his chotce of ection in the transaction 
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in question", List v. Pashion Park, Inc., 340 F.2d 457, 462 (2d 
Cir. 1965), under cither test there can be no doubt that both of 
these statements were material. See Marx v. Computer Science Cerp., 
507 F.24a 485, 489, £n. 6 (9th Cir. 1974) for an interesting 


analysis of these apparent conflicting criteria for materiality. 


e 


Clearly earnings projections of a company constitute a 
prime factor in estimating the worth of its stock. Equipment in 
use usually relates historically to gross revenues; as one increases, 
‘ a/ 2, 
so should the other.— See Marx v. Computer Sciences Corp., supra, 
at 489. Fer BLA, the price and value cf the ICS stcck were of 
eritical importance. REA, which had received a number of other 
offers for Realco,was interested in negotiating for an option which 


would give it a substantiak cquity interest in the future of the 


purchaser, and Reajco. 


Insofar as concerns the presence of scienter, plaintiff 
here has shown that ICS's tep management did not use a reasonable 
method in preparing the earnings projection which was incorporated , 


into the September 23rd offer. 


In Republic Technology Fund, Inc. v. Lionel Corp., 483 


F.2d 540, 551 (2d Cir. 1973), the court held: 


28 ie BOR EES REP SR ie a eH AH BRS te te ea AE SERBS hee “AIC cA i lA rn BEBO BIE DN MR RI ORC ORT Ht 
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‘ 
“something short of Specific intent to 
defraud is required ana something more 
than ‘mere’ negligence; certainly, 
knowledge of the fact that the figures 
Created a false picture is enough, and 
On the part of sophistieated corporate 
MAVAYELE wo Lrechlens disgreyard ef the 
truth is sufficient, " 


Facts previously found, Supra, p.8, that (a) the fore- 


Cast was not based on ag current analysis of IcS's Prospects for 


1969 but on an ont of date projection which had been prepared in 


1967; (h) ICS's own financial officers, the controller and his 
Star’, did nat Prepare figures; (¢) no accountant’s worksheets or 
Other scurce information, or Statistical input by ICS operations 
Personnel which might have been used as a basis for the projection exist 
finding that the figures were based not on a careful 
of all the factors, but on the conclusory assumption on 
ICS's top management that there was an ever-expanding 
market for container leasing, and e2 general emotional feeling that 
ICS cculd continue its historic growth pattern, and double its 


€arrninys in 1969, 


While many people did share a favorable impression of 
ICS and tho container leasing business, it was at least reckless 


for ICS to use these baseless earnings projections in connectior 
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with a wajor corporate action such’as the offer to purchase 


Realco in part with Interway stock. 


Plaintiff contends that it need not actually prove it 
relied on the misleading statements made by ICS. The factual 
situation here involves: basically affirmative misrepresentations, 
as Opposed to Omissions. We have here eetudase dealings 
between sophisticated, well-advised corperate managers, rather 
than impersonal dealings among investors in an auction market. 

In this action proof of actual reliance on a false statement is 
to recovery On a Rule 10b-5 claim. 


-6 Citca by plaintiff do suggest a loosening of the 


tra“\tioral strict test of reliance in certain types of Fule 


cases, but none of them are controlling on the facts here. 


Affilisted Ute Citizens v. United States, 406 U.S. 128, 153-54 
(1972) involved “primarily a failure to disclose" and the Supreme 
Court stated: “Under the circumstances of this case ... positive 
proof of reliance is not a prerequisite to recovery." REA has 


proven here .wo misrepresentations, rather than misleading omis- 


sions Or a “failure to disclose. * 


In Competitive Associates, Inc. v. Laventhol, Krekstein, 


fa % Horwath, S16 F.2d B11 (2d Cir. 1975), a grant of summary 
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in favor of defendants was reversed. The Court held that where 


“both misrepresentations and omissions are alleged to be only 


one aspect. of an elaborate scheme to defraud," the plaintiff need 


not prove direct reliance upon false financial statements, ig. at 
814. Here the plaintiff has neither proven nor even alleged any 


“elaborate scheme to defraud. 


More on point than these cases cited by plaintiff is 
Titan Group, Inc. v. Faggen, 513 F.2d 234 (2d Cir. 1975), a case 
which inveived both misrepresentations and misleading omissions. 
The Court Of Appeals considered cach such category separately. It 
affirmed the District Court's finding that there had been no 
reliunce on the misrepresentations, and its conclusion that the 
omissions had not been material. See also, The Reliance Require- 
ment _in Private Actions Under SEC Rule 10b-5, 88 Harv. L. Rev. 534 


(1975); Lorber Reebe, CCH Sec.Law Retr. 995,363 (S.0.N.¥. 12/3/75). 


I conclude that reliance must be proven under the cir- 
cumstances of this case. Plaintiff has not carried its burden, 


and accordingly, its Rule l0b-5 claim must fall. 


The cvidence shows, and I. find, that in mid-1968 REA 


was in desnerate need of working capital. A deficit of more than 


le 
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Fifteen Million Dollars was forecast by the end of 1968, and it 


needed so-called "free cash" which cou)d be used for operations, 
rather than paying off existing obligations. REA was losing 
money at.the time, and the railroads which had formerly financed 

. i | cranes, Of 
REA's Operations were reluctant to make any more funds available.- 


Nor was the regular money market Open to REA at that time. £/ 


RLA retained McKinsey & Co., a noted management consulting firm, 

to advise it on possible sources for raising cash. After a 

peeere analysis of its current and prospective financial condition, 
McKinsey concluded that the sale of Realco offered PEA the best 
Opportunity to raise free cash. This conclusion was concurred in 
by the investment banking firm of Kuhn, Loeb & Co., which had been 


acting as REA's financial advisor. 


On July 1, 1968, REA's Board of Directors approved the 
written recomnendation of McKinsey, and requested Kuhn, Loeb to 
advise REA in connection with its effort to sell all or part of 
Realco at the highest possible price. By letter dated August 16, 
1968, REA solicited bids for the purchase of Realco from 47 different 
companies. In addition to the ICS offer, REA received offers from 


three other companies, and it requested Kuhn, Loeb to evaluate the 


93a 
Findings and Conclusions 


various offers. The evidence shows and I find, that Kuhn, Loeb 
evaluated the ICS offer No. 2, i.e., the one which was eventually 
accepted, at between $59,600,000.00 and $64,400,000.00. The next 
highest offer was Pepsico's which was evaluated at $41,776,800.00. 
Kuhn, Loeb concluded that IcS's offer was the most advantageous, 
and it recommended that REA accept the ICS Offer. McKinsey con- 
curred in this conclusion and also recommended acceptance of the 


Ics offer. 


Mr. John Guest, a partner in the Kuhn, Loeb firm, 


testified at his deposition that after the bids were received, 
three of the trustees, who were then running REAL’ 

He told them that there: was a market risk involved in acquiring 
ICS stock, which was then selling at a high price earnings multiple, 
because (1 3; was a relatively new company, (2) the container 
leasing business was a relatively new industry, and (3) the stock 
mary.ct in general might be vulnerable to a decline. The trustees 

stated that they understood these three risks. I find Mr. Guest's 


testimony eredible on this point. 


The evidence shows, and I find, that REA's Board of 
Directors (which in the Fall of 1968 consisted of Mr. William 


Taylor, the Chairman, and Mr. Ray Jordan, Mr. Robert Johnsen and 


> ARAN ANAA OSN SIE ST A ERLE NT ANE STRIATE IT 
sso Sense-oosnppnennenenenion- ies rinaaewomesnerteaeniot asa ok 


crn ne Et are nn 


naira (cui nibeauchactlasemapenediotocerieedeate 
es nenaRN AC cm 


FQ 


; ta 94a 
Findings and Conclusions 


Mr. Robert Fuller, the three trustees) in reaching the decision 

to sell Realco had available to it and relied solely upon the 
expert advice of Kuhn, Locb and McKinsey & Co. Mr. Guest 
testified, and 1 find his testimony persvasive on this point, that 
while he had seen the 1969 projections, which the Court finds 


reckless, he based his opinion that ICS earnings were likely to 


increase upon his own discussions with ICS officers and directors, 
and on his own independent knowledge of the container industry 
and its growth prospects. After the closing, Mr. Guest expressed 
the opinion to the trustees that the ICS offer was higher thar 


‘ Kuhn, Losb had expected. 


Mr. Marvin Bower, the consulting Pirector fur McnKinsey 
On its REA assignnent, testified at his deposition that he had 
never seen the earnings projections contained in the offering 
letter of September 23rd. He further testified that McKinsey 
recoinmmenidled acceptance of the ICS offer based on Kuhn, Loeb's 
Opinion, and the fact that it produced the largest amount of cash, 


which was needed immediatcly in order to save REA. I find Mr. 


Power's testimony credible on this point. 


Thus none of the experts consulted by REA testified 
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that: they relied on the miulaading statements. Even more - 


damaging to REA's contentions here is the testimony of Mr. 


Johnson, one of the trustees who had responsibility for the 
ultimate 215] As an experienced businessman, JohnKot 
testified he knew that forecasts sometines did not come 
true. Whi ( n the 1969 projection in ICS's offering 
lettor, he was nob able to say that if this projection had 
been owitted, the trustees would have rejected the ICS offer 
accepted the next highest bid. As othe: factors which 

induced him to accept the ICS offer, Mr. Johnson mentioned his 
own favorabls opinior growth prospects of the container 
leadsino business, the fact that prestinious firms such as 
Lehman Brothers Nad an interost in ICS, and the opportunity 

Ne 12S offer oe es REA to share through its potential 

wnership in lnterway, in the future prosperity of the 
container industry. Read most favorably to the plaintiff, 
Johnson's testimony falls far short of the positive proof of 
reliance that is necessary here. 


fa 


Finally, there is the testimony Of Mr. William Taylor, 
then Chairman of the Board of REA. While the ultimate decision 


to sell Realco was in the hands of the three trustees, Mr: Taylor 
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See ene or 


aaa enema, 


says that he had hand-picked the trustees and 


their meetings. As the only man among the grow» experienced 


in the transpertation ficld, the trustees gave weight to his 


advice and Pecouinagaeen. Taylor's testimony shows that lene 
before Kuhn, Locb reported its evaluation to the trustees, he 
had concluded that the ICS offer was far and away superior to 
s, because it offered "$32.4 Million {cash] ... plus 
a put fer stock having considerable market value and a right to 
pigeys sack on a secondary offering ...' (Taylor deposition, 
Pe. Boat p. 20). Poylor tcstifico surther, and plaintiff has 
failed to rebut this, that in evaluating the JCS offer, he qave 
virtually no weight to the earnings projection, which he knew 
could err in either direction. What he did rely on was his own 
Cvaluation of the container business and his analysis of the 
stock market. ‘aylor Gould not recall any meeting with the 
trustees where the ICS forecasts were specifically discussed, 
and ho stated that even without this statement, he would have 
considered that, OF the competing proposals, the ICS offer was 
nest. Tested by hindsight, Mr. Taylor was right. Indeed, as 
it turned out, REA has received in net cash for the sale of 


Realeo, the sum oz $17,691,818.90, a figure which is close to 
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Taney times Realco's earnings in 1968, and exceeds by Six 
wah lion Dollars the value of the next highest offer received 


gor Realco. {Sen 417 of Stipulated Facts). 


J conclude that REA would have accepted ICS's offer 
for Realco even if the untruc statements about future earnings 
Pa 
and equipment acquisition had not been made. The evidence shows, 
and Find, that given its desperate necd for immediate cash to 
run its business, REA was in no position to reject the Ics offer, 


which, despite the reckless misrepresentations, was substantially 


better than the other offers. Indecd, to have done so would have 


expored the trustees to suit for breach of fiduciary duty by the 


railroads, who were the beneficiarics of the voting trust. 


The favorable view which REA's retained experts and its 
directors had of the container leasing business in general, and 
of ICS in particular, and the immediate need for working capital 
to survive, were broad policy considerations which induced REA to 
accept the 1CS offcr. The carnings projection and equipment 
acquisition forecast were simply detaris which were thrown into 
the discussion, as to which the evidence shows, and € £ind, that 


those acting for REA as a purchaser or scller of securities neither 
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considered nor relied upon at the time of the transaction. 
Indeed, financial experts at REA, Kuhn, Loeb and McKinsey 
knowing the parties were engaged in arms length transactions, 
never asked for further clarification of these projections, or 
for the source materials supporting them. REA, its experts 
and those acting for it, did not rely on the misleading state- 
ments of JCS s Peer earnings and equipment acquisition 
plans fur 1969. Accordingly, plaintiff has not proven a causal 
link between ICS's statements and its alleged injury. As to 


Count 1, defendants are cntitled to judgment. 


Counts II and IIT plead alternative theories with 


respect to the damages allegedly suffered by REA resulting from 


‘the failure of Interway to effect a registration of REA's Inter- 
way shares as it had agreed to do. Interway's obligatien to 
register the common stock on conversion of the convertible 
preferred shares was not breached where the weitton consents of 
the holders of record of the preferred shares was not obtained 


and these holders had their own reasons not to convert. 


oem ant 


14 
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Phe October llth Letter Agreement by which REA 
accepted 1CS's offer to purchase Realco contained the following 
provision (at pp. 3-4): 


"1cS agrees that, at any tine and trom 
time to time following an accaptance by 
REA Of all or any part of your additional 
offer or Collowing the written notice of 
RUA Of Antont to aceepl all or any part of 
such cffer a4 or after the time tne regis- 
tration siatement hereinafter referred to 
heconcs effcetive, upon the written request 
Of PEA, ICS Will, at its expense .... use 
jis best efforts to recister not less than 
the number of shares of ICS Common Stock 
(ta be received hy REA on conversion of 
the Preforrved Stock) so requestcdad to be 
® “ veqistored undor the Securitics Act of 1933 
..., and to keep suth registration effective 
for a period of at least nine months.” 


Pursuant to this provision, by letter dated June 14, 1971, 
REA requested Interway to Segsetue under the Securities Act of 1933 
the cormon stock which it would receive upon conversion of the 
JS6,061 shares of Interway convertible preferred which it then 
held, ‘The parties have stipulated that as of June 14, 1971, the 


holder of record cf one-half of these preference shares was 


u 
- Fugler & Go., and the rest were held of recoyd by Carr & Co, 
Kugler & Co. was the nominee of Morgan Guaranty Trust 
1 
1 Coppa alee York ( Morqun). The 275 02> 7 7 by Morgan 
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pursuant to a trust indenture naming Morgan as trustee which 

had been executed in connection with a lean made to REA by the 
Equitable Life Assurance Society of the United States ("Equitable"). 
“ & Co. was also a nominee and Was Holding tie stock for another 


third party creditor of REA. 


By its letter of July 1, 1971, interway informed REA 


(1) that the written consent of these holders of teense vee neces- 
sary before Interway could proceed with the registration, and (2) 
that the convertible preferred shares “nust be converted into 
common shares before further efeorek Gen proceed to register the 
comnion ee RDA claims that intecway's insistence upon 
conversion before registration constituted a breach of the 


October 11, 1968 Letter Agreement. 


. 


There can be no daibt that REA had the right to request 
a registration ef the common stock which would be received upon 
the conversion of the preferred. interway obviously had a correla- 
tive duty under the Letter *greement to use its best efforts in 
connection with the registration. But Interway also had a 


responsibility to follow the provisions of its Certificate of 


Incorporation, and stockholders like REA must hold their shares 


Co., 155 F.2d 29 (7th cir. 1946). 
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subject to the provisions in the Certificate. Breswick 4 Co. v. 
Harrison-Rye fealty Corp., 2 A.D.2d 769, 154 N.Y.S.2d 625 (24 Dept. 
$956), aff'd., 4 N.Y¥,2d GAN, 17) N.¥.8.2a 681 (1958). Paragraph 


4(c) of the Certificate staten: 


"Shares of Preference stock shal! he 
conver tibte, al the Option ol lhe hululora 
thereat, al any line at the of Fic. of the 
corporation in New York, New York, into 
fully paid and non-assessable shares: of 
Conmon Stock at a price of $66 2/3;- Ae 


eeee 


Conversions can oceur only when the nglders of the 
prefoervece sharas exercise their Option to convert. Furthermerc, 
the “holders” referred to aro the shareholdors OF Fecord. In 
Matters pertaining to important corporate actions such as a 
registration or a conversion of preferred stock into common which 
mUSC Necessarily affect re of the preferred shareholders, 
a cOrp>rstion is entitled to deal in all respects with its share2- 


holders of record Plervo J. Lehandais € €6,, ine, 


oe) F Soo. 1940, 9317 (hn y. 1974); Todd v. Marvland Casualty 


65206 1197) ad.) 


Here, Interway had the right to insist upon consent of 


Lhe Loliersaf record to a conversion of the preferred stock. To 


Pletcher, Cyclopedia Corporations, 


# 
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tender merely the consent of pledgors or beneficial owners such 

as REA would be te undermine the posilion of lendiag institutions 
and other pledqees who here have tuken the preferred stock relying 
theoretically at least in part upon the superior dividend, liquida- 
tion and redemption rights which the preferred enjoyed over the 


common. In this case the lenders were so relying. The parties 


have stipulated that one McCurdy of Equitable telephoned Irving 
Jenkins of HEA on August 12, 1971 do vans him that. Equitable woul 
not releas« the certificates, and would not give its nominee, Kuglc 
& CO., unqualified approval to eenvert at that time. Equitable 
wanted to protect its security interest as trustee, and was con- 
cerned about Interway's financial position. McCurdy pointed out 
that the preferred stock had a liquidation value of $100.00 per sha 


: ; oy os ; 9 
and the common stock hac no value @n Liquidation.” 


Interway thus had a legitimate interest in obtaining the 
consent ci the holders of record before proceeding with the conver- 


sion of the preferred and subsequent registration of the common. 


fret - me emma o 


Since the actual physical act of conversion could not take place 
until the holders of record delivered the preferred certificates tc 


Interway's offices, it was implicit in the Letter Agreement that a: 


request for conversion would be made (or at least consented to in 
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writing) by the holder of record of the preferred inion: whoever 
that might be. RFA never furnished the written consents of the 
holders of record and without them its request for registration 
was fatally deficient. Under thesa cirewastances it cannot be 


said that Interway breached the Agrecnent to register. 


Theretore, on Counts II and T1r, 1 fina fer the defendants. 


The Counloreliim. 

The plaintiff warranted both the collectability of 
Realvo's accounts receivable and the absence of any liabilities. 
not reflected or reserved against in its audited financials of 
June 30, 1948. These warranties were breached, and the defendant 
is entitled to recover on its counterclaim, subject to the loss 


deductible provision as to the first $59,009.00. 


In puragraph 4 of the Purchase Agreement the seller, i.e. 
REA, made several repres2ntations and warranties. This paragrapn 


Statcs in relevant part: 


"4. Representations of Soller. Seller represents, 
warrants and ayrees as follows: 


x *e & 


(c) Seller has furnished to Buyer a true and 
correct copy of the audited consolidated 
balance sheet of Realco and subsidiaries, as 
of June 30, 1968, and the relatea statement 
of income and retained carnings for the year 
then ended, together with the related report 
Of Feat, Marwick Mitchell « Co., independent 
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public accountants. Said financial statements 
are truc_and correct. Except to the extent 
reflected or reserved against in the con- 
solidated ‘balance sheet as of June 30, 1968, 
Realco, as of the cate thercof, had no _ lia- 
bilities or obligations of a nature 


.As ot June 30, 

of any nature contingent or otherwise not 

fully reflected or reserved against in iis 
consolidated balance sheet as of June 30, 

19G8. [Emphasis added]. 


z,& # 


(f) None of the accounts and notes 
receivable of Kealco reflected in the con- 
solidated balance sheet of Realco and sub- 
sidiarics as of June 30, 1968, are subject 
.to counterclaims or sct-offs and all of 
such accounts and notes recelivabie aie (vo 
the extent not collected since June 30, 
1968) good and collectihle at the aggregate 
recorded amountssthereof, less the amoun-s 
of the applicable reserves or allowances 
reflected in said consolidated balarce 
sheet for doubtful accounts, Overch. ge, 
noncollectible items and for allowances 
and discounts." 


There was $9,540,582.00 in accounts receivable listed 


the June 30, 1968 financials, and a reserve of $152,885.00 for 


uncollectible items. Under the warranty in paragraph 4(f), REA 
was responsible for any excess of uncollectible accounts over the 


rescrve. 
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During trial, counsel stipulated that items 2, 4 and 9 
of Defendants" Ex. P, totalling $116,342.00 of claims against the 
Yennessee Central Railroad, the Central Railroad of New. Jersey 
and REA itself were uncollectible accounts of Realco for which 
RFA would he liable under its warranty. In addition, I find that 
$34,910.00 and $11,300.00 (items 3 “— 10) due respectively from 
the Penn Central and Lehigh Valley Railroads as Of June 30, 1968 
were also uncollectible. Both of these railroads are presently 
bankrupt. REA's contention that these balances could have been 
collected lecause these railrena; were paying current bills is 
refuted py the testimony of Mr. Plucmer, Realco's controller, who 
stated that there were inherent @elays for as ieee as three years 
in billing and collecting tne receivables. This was due to the 
nai{ure Of Realco’s ce Ss which is similar to the interchange 


of rolling stock among rajilrouds. REA was aware of these delays, 


and it aise knew that Realco's practice was *> apply payments which 


Were received, not to the coldest outstanding accounts, but only to 


those recczivable claims which had already been identified. This 


is norwal railroad accountinu practice. 


¥ 


I also find that items 5 through 8 on Defendants' Ex. P 


wera within the warvanty of paragraph 4(f) of the Purchase Agreement. 
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REA's argument that it never warranted thease estimated, as 

opposed to identified, receivablen fos the years 1909 through 

June 30, 1966 is specious, in view of tho fact that. the Cinancials, 
incorporated by reference into {hie warranty, contain a footnote 
stating that the receivables were derived froa revenue estimates. 
Mr. Pluemer testified, and I find, that most of Realco's 


Nine Million Dollars in receivables as of June 30, 1968 were 
estimates. To read the pee warranty as REA proposes would 

be to strip it of any real maming. The language states that the 
accounts are “good’and collectible at the aggregate recorded 
amounts thereof," less -the euitapabte reserves. The evidence 
shows that for the period 1965 through June 30, 1968 Realco over- 
‘estimated its accounts receivable by $31,803.00, and that this 
amount subsequently had to, be w~itten off. It should be pointed 


_ out that this figure is net, arrived at by taking the total of 


overestimates ($220,915.00) and subtracting a favorable adjustment 


for 1967, when Realco collected $189,112.00 more than it had 


estimated. 


Pefendants should also recover for items 11 and 12. 
These amounts, respectively $37,155.00 and $12,073.00, represent 


pre-June 39, 1968 accounts which Realco was unable to celicct 
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because it could not identify the customers to be billed. These 


items had to be written off because despite a request from Realco, 
REA never supplicd the information which was needed to identify 
these customers. Under its warranty REA musl mako good on these 


write-offs. 


he total net amount of uncollected receivables which 
REA warranted as good and collectible is $243,613.00. From this 
amount must be deducted $152,885.00, the rcserve which was set aside 
in the financial statement. The difference, i.e. $90,728.00 is the 
amount of demayge which Interway suffered because of REA's breach 


of the warranty in paragraph 4(f). 


REA also breached the warranty contained in paragraph 4(c). 
It had liabilitics which were .not fully reflected or reserved 
against in the balance sheet of June 30, 1968. It had excess 
accounts payable in the amount of $49,236.00 owing to firms which 
repaired its trailers. There was no accrual for such repair expenses 
in the financial statements. The evidence shows that Realco had 
to, pay tne full amount of the repairs and that there was no contra 


charge against the railroads leasing the equipment. 


In addition, there was an excess liability for equaliza- . 


tion ullowa.eas in the amount of.937,5.7.°%..  "“1>lagation payments 
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were basically rebates, which Realco granted to certain railroads 


as an incentive to sign up for a long term leasing program at a 
lower rate than the normal daily interchange sake, The financial 
statements reflect an accrual for equalization in the oan of 
$123,604.50. The total amount of equalization actually granted 

was $461,368.50, or an excess of $337,764.00 over the allowance. 
ee as the defendants th aselves have recognized, *) 

excess figure wnust be adjusted downward to reflect increased 
revenues. Realco's obligation to pay so much more in rékbeten 

than had actually been set aside could only mean that it had 
underestimated the related revenues which it was yeueratling. 

Thus the sccountant: adjuste? upw2ard both its estimated vaninac and 
the allowance for equalization by $300,255.00. However, this left 
it $37,508.00 short of the amount actually paid for equalization 
generated during the period prior to June 30, 1968. The defendants 
should recover this sum of $37,508.00 for the breach of the 


warranty in paragraph 4(e) 227 


Defendants have also claimed that there were non-existent 
physical assets carried on the financiel statements in the amount 


of $135,107.00 and that they should recover this amount for the 


109a 
Findings and Conclusions 


I 
breach of the warranty of correctness of the financials, oc 
forth in paragraph 4(c). However, Mr. Pluemer admitted that 
the financials were true and correct, notwithstanding this 
eye It appears that generally accepted accounting principles 
“wore consistently applied by Peat, Marwick, Mitchell & Co. in 
preparing the financials. I find that the balance shect was 
perenne truce and correct aS warranted and that a mistake 


of $135,107.00 in computing assets with a total value of 


the warranty in paragraph 4(c). 


Unlike the warranty in 94(f) relating to receivables, 
whien I have held should be construed liberaily in favor of the 
purchaser, the warranty of correctness is merely a representation 
that the figures jn the financial statements were arrived at 
through the use of generally accepted accounting principles. The 
purpese of using such principles is to obtain a clear and accurate 
picture of the position and performance of the business. Accom- 
plishment of that purpose does not entail precise measurement down 
to the last penny. ‘fo require such would be to impose a burdensome 
standard of liability which the parties did not contemplate when 


they drefted the language in paragraph 974(c), so different -in form 
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from the warranty in 94(f). 


Defendants' damages for uncollectible accounts receivable 


ara? 


to $177,472.00. The Purchase Agreement did, however, contain a 


aie and excess liabilities (equalization and trailer repairs) amounts i 
provision which arguably limits the buyer's recovery for breach. 


irate Paragraph § in relevant part reads as follows: i 


agrees to indemnify and hold Puyer harmless € 
from any and against all liability, loss or : ’ : 
expense in excess of an aggregate of $50,000 
arising out of any misveprescntations, breaches 
of warrantias or failure to fulfill any cove- 
nants of Seller under this Agrcemeant or 
( “arising Oul O: any hisreprescentation or : : ; 
material omission from any certificate, 
opinion or other instrument furnished to 
Buyer by Seller or kealeo under this Agree- 
ment. Seller will reimburse Buyer on demand 
- _ for any payments by Buyer with respect to 
oe any liability, obligation or claim to which 
the foregoing indemnity relates, provided 
Buyer has notified Seller in writing promptiy 
upon the assartion of any such claim or 
demand by others avd has ‘afforded Selier 
the opportunity t& defend against any such 
claim or demend." 


' 
"8. Indannification. Seller further » 


ae REA contends that this clause applies to the present 


situation involving breaches of warrantics and thus that Interway 


must beur the first $99,000.00 of losses. Defendants claim that the | 
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nature of an indomnity is reimbursement for lesses arising out 
of claims asserted hy third parties, and that since no such 
third party claims are involved here, the clause should be 


inapplicable. 


I decline to read the clause as narrowly as the 
defendants suyyest. While the clause is somewhat ambiguous, 
I conclude that a fair construction would make it applicable 
both to third party claims and disputes betwean the Buyer and 
Seller arising out of breach of warranty as therein specifically 
previded. Although the clause contains extensive provisions of 
indemnity, relevant only to third party situations, it also 
‘provides for "holding harmless" from losses, like thoce asrerted 
in the counterclaim, arising out of any breaches of the warranties 


in §4. The Court finds from all of the evidence, and relying on 


the general kusiness context of the agreement, that 98 is a loss 


deductible provision whose purpuse was to prevent litigation 


over trivial amounts in a $32.4 million cash transaction. 
Accordingly, I find that the defendants must bear the first 


$50,000.00 of their damages proved under the counterclaim. 


The defendant Interway is entitled to judgment on the 
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counterclaims i the sum of $127,472.00. 1 decline as a matter 
of discretion to grant pre-judgment interest. Defendants 
waited almost three years to give notice of these claims, 

which in large measure appeared in the audit which was con- 


ducted immediately following the original transaction. 


On February 18, 1975, while this action was pending 
before me, plaintiff filed a petition in this Court pursuant 
to Chepter XI, §322 of the Bankruptcy Act. Pursuant to Rule 
11-44 of the Rules of Bankruptcy Procedure, Bankrutpey Judge 
Galgny entered an ordex on Pebruary 18, 1975 specifically staying 
continuazion of all pending court proceedings, including: the 
counterclaim of defendant Interway in this action. (Cn February 
26, 1975 Bankrutpcy Judge Galgay modified his criginal order so 
as to permit Interway to prosccute its counterclaim. However, 


Judge Galgay's order, as so modified, enjoins Interway from 


executing upon or seeking to enforce any judgment which may be 


entered in its favor in this action, unless first so authorized 


by the Bankruptcy Court. 


On November 6, 1975 the Chapter XI petition was dismissed 


and REA was adjudicated a bankrupt. On November 7, 1975 Bankruptcy 
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Judge Galgay entered another order staying REA's creditors 


from enforcing any judgment against the bankrupt. 


Accordingly, the judgment to be entered heréin shall 
provide that no execution or levy may be made upon any of REA's 


property unless and until specifically authorized by the 


Bankruptcy Judge having jurisdiction over REA's affairs. 


The foregoing, together with the stipulated facts not 
inconsistent therewith set forth in the Pre-Trial Order dated 


February 3, 1975, and the additional Stipulation of Facts also 


Gated February 3, 1975 together constitute the Findings of Fact 


and Conclusions of Law pursuant to Rule 52, F.R.Civ.P. 


Settle judgment, on notice to counsel appearing in this 
action, and also on notice to the truste2 in bankruptcy of REA, 
Or lis attorney. No costs. 


Dated: New York, New York 
January 20, 1976 


CHARLES L. BRIEANT 


CHARLES L. BRIEANT 
Wu. 8. Bb. A, 
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FOO © NOT E 


Prior to May 1971, Interway, was known as Integrated 
Container Service Industries Corporation ("ICSI"). As used 
in this opinion, Interway refers to the parent corporation 


both during and after the time it was known as ICSI. 


The full name of Realeo is now Reaalco Services 


Incorporated, 


As used herein ICS refers to the particular operating 
corporation which was conducting business during the time 


period suggested by the context. 


ICS justifies its projection that a doubling of its 


equipment in use in 1969 would result in a doubling of net 


earnings by pointing to the historical growth pattern of the 


corporation. liowever, this proposition would appear contrary 
to elementary economic theory as well as common sense. First, 
there is no reason to assune without evidence that a 

historic growth pattern will continue uninterruptedly into 
the future upon an accellerated curve. As a small company 
gets larger, it becomes more and more difficult for it to 


sustain its growth rate. Furthermore, 1CS had enjoyed a 


&, sl : : ‘, 
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utilization a of almost 100% on its equipment Seon its 
oriqin until the Fall of 1968. It could only expect to 
double its gross earnings if it could maintain this 100% 

rate even after doubling its revenue equipment. At some 
point it is obvious that market demand would sinpiy be unable 


to absorb the new equipincnt. Either the utilization rate 


would decline or ICS would be forced to cut its rates. In 


either case gross earnings would not grow in the same pro~ 


a | Secondly, and perhaps more importantiy, it is overl: 


portion as equipment in use. 


( simplistic to assume that net earnings and cither gr 38» 
oil revenues or the amount of equipment in use are inexora: ly 
linked together so that dcubling one will automatically 
double the other. On one hand, as a business like ICS 
grows, it may expericnce economies of scale. Such economies 
of scale are cost savings which a firm enjoys within a certain 
range of gross rentals by being able te exploit more fully 

% its developed techniques for marketing and performing the 

service it provides for customers. Such cost savings may 

s | allow a larger firm to earn greater profit on each rental 


unit than the smaller firm. On the other hand, a point will 
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be reached in any company's growth, where its unit costs 
will begin to rise again. Greater size often means new 
unexpected inefficiencies and higher fixed costs. Manage- 
ment may become more and more insulated from the realities 
of the sales and service effort and develop unrealistic 
expectations. Corporate bureaucracies become unwieldy and 
failures of communication occur with increasing frequency. 
All of these factors help force up costs per unit as. the 
firm expands beyond an efficient size. The point is, of 
course, that due to these inevitable technological and 
man. 7°rlal inefficiencies net earnings will not grow at the 


same pace as output and may in fact begin to decline. See 


Arceda, Antitrust Analysis, §125, at p.27 (2d ed. 1974). 


e 


For a brief history of REA and its financial difficulties 
see the opinion of Judye Metzner in REA Rxpress, Inc. v. 


upp. 851, 853-55 


(S.D.N.Y. 1972), aft'i. 412 U.S. 934 (1973). 


REA had an extensive history of losses and survived only 
through subsidies provided by the railroads which needed the 


services which it provided. Indeed the very fact that.the 
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railroads were in a position to dominate REA made it an 
unattractive investment from the standpoint of financial 
institutions and the general public. McKinsey advised 
that unlass and satil REA was freed from railroad control, 
efforts to revive ‘the company would be in vain. ‘This 
advice was one of the prime reasons for the formation of 


the voting trust in June 1968. 


Oi June 10, 1968, the railroads which owned the 
outslancind stock of REA had placed their holdings in a 
voting trust and had vested the power to vote the stock in 
three trustees, none of whom had previously been associated 
with Ria. Whese trustees, along with Mr. William Taylor, 
the foruer President of REA, constituted the Board of 
Directors of REA during tha relevant period, with Taylor 


serving as Chairman. 


Robert Johnson had been Chairman and Chief Executive 
Officeroof Ingersoll-Rand Corporation, which re capital 
goods to the railroad industry, but was not itself in the 
transportation business. Ray Jordan was the President of 
J. ©. Penney & Co., and Robert Fuller was Senior Vice | 


President of the First National City Bank. 
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McCurdy did go on to state that Equitablé would give 


the necessary approval for the conversion of ‘i. ztock at 
the time the registration became effective. However, it 

is Obviously impractical to proceed with the difficult and 
expensive process Of registering common stock (which.is to 
be issucd only upon the actual exercise of the conversion 
privilege) upon the mere oral svoulee of the lender con=- 
trolling the holder of record of the preferred that he will 
convert at the proper time. In any event, there is no 
evidence that Equitable had any direct communication with 


defendants on this subject. 


See testimony of Pluemer, (Transcript pp. 293-304) for 


a more complete explanation of equalization. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 


Plaintiff, 


-against- 73 Civ. 560 (CLB) 


INTERWAY CORPORATION, NOTICE OF SETTLEMENT 
INTEGRATED CONTAINER SERVICE, INC., 


Defendants. 


PLEASE TAKE NOTICE that a judgment, of which the within 
is a copy, will be presented for settlement and signature to 
Hon. Charles L. Brieant of this Court on the 30th day of January, 
1976 at 10:00 A.M. in Room 36 of the United States Court House, 


Foley Square, New York, New York. 


Dated: New York, New York 


January 23, 1976 


Yours, etc., 


WINTHROP, STIMSON, PUTNAM & ROBERTS 
Attorneys for Defendants 
Office & P. 0.-Address 
40 Wall Street 
New York, New York 10005 
(212) 943-0700 


ARTHUR M. WISEHART, Esq. 
219 East 42nd Street 
New York, New York 10017 


WOLF, BLOCK, SCHORR and SOLIS~COHEN 
Twelfth Floor - Packard Building 
Philadelphia, Pa. 19102 


Attorneys for Plaintitf£ 
REA Express, Inc. 
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WHITMAN & RANSOM 
§22 Fifth Avenue 
New York, New York 10036 


MARCUS & ANGEL 
60 East 56th Street 
New York, New York 10022 


Attorneys for Trustee in Bankruptcy 
of REA Express, Inc. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 
Plaintiff, 
73 Civ. 560 ‘CLB) 
~against- 
JUDGMENT 
INTERWAY CORPORATION, 
INTEGRATED CONTAINER SERVICE, INC., 


Defendants. 


This action having come on for trial on March 3, 4 and 
5, 1975 before Hon. Charles L. Brieant of this Court, sitting 
without a jury, and the issues having been duly tried, and the 
Court having rendered its findings and conclusions by an opinion 


| filed on January 20, 1976, it is hereby 


ORDERED, ADJUDGED AND DECREED that plaintiff REA Express, 


Inc. take nothing in this action, and that its amended and supple- 
mental complaint be dismissed on the merits; and it is further 

ORDERED, ADJUDGED AND DECREED that defendant Interway 
Coporation recover of plaintiff REA Express, Inc. the sum of 
One Hundred Twenty Seven Thousand Four Hundred and Seventy-Two 
Dollars ($127,472) on its counterclaims asserted herein, together 
with interest from the date of this judgment until paid; and it is 
further 

ORDERED, ADJUDGED AND DECREED that no costs shall be 
awarded herein; and it is further 

ORDERED, ADJUDGED AND DECREED that defendant Interway 
Corporation is hereby barred from executing or levying upon, or 
otherwise seeking to enforce, the judgment on its counterclaims 


hereby rendered unless and until specifically authorized by the 
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Bankruptcy Judge having jurisdiction over the affairs of REA Ex- 
press, Inc. in a bankruptcy proceeding pending in this Court 


bearing Index No. 75 Bkcy. 253. 


Dated: New York, New York 


S/ Jamony so... 1976 


S 
United States District Judge 


JUDGMENT ENTERED this 70 “qay 


Of feanuorey , 1976 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


REA EXPRESS, INC., 


Plaintiff 573 CLV. S60 (CUB) 


Vv. 
INTERWAY COI+ORATION, 
INTEGRATED CONTAINER 
SERVICE, INC., 


De fendants 


NOTICE OF APPEAL 


Notice is hereby given that REA Express, Inc., 
plaintiff above named, nereby appeals to the United States 
Court of Appeals for the Second Circuit from the final judg- 
ment entered in this action on the 30th day of January, 


1976. 


Franklin Poul 
Judith R. Cohn 
OF COUNSEL: 12th Floor Packard Building 
Philadelphia, Pennsylvania 19102 
WOLF, BLOCK, SCHORR and 
SOLIS~COHEN 


Arthur M. Wisehart 
219 East 42nd Street 
WISEHART AND KOCH New York, New York 10017 


Attorneys for Plaintiff 
REA Express, Inc. 
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UNIZED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


4 
a 
| REA EXPRESS, INC., 


Plaintiff, 


~against- 2 73 CIV. 560 (CLB) 


| INTERWAY CORPORATION, 


NOTICE OF CROSS-APPEAL 


Notice is hereby given that Interway Corporation 
: ("Interway"), a defendant aoove named, hereby cross-appeals to 


| the United States Court of Appeals for the Second Circuit from 


|; January, 1975, insofar as said judgment fails to award interest 
Ll. 


ji Interway for the period from November 1, 1968 to January 30, 


penne on the sum of $127,472 awarded on the counterclaims asserted 


Dated: New York, New York 
Kebruary 27, 1976 


Yours, etc.,.. 


WINTHROP, STIMSON, PUTNAM & ROBERTS 


By BR neh tee A= Worm 
A Member of the Firm 


Attorneys for Defendant Interway 
Corporation 

Office and Post Office Address 

4€ Wall Street 

New York, New York 10005 


Tel. No. (212) 943-0700 
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Arthur M. Wisehart, Esq. 
219 East 42nd Street 
New York, New York 10017 


Wolf, Block, Schorr and Solis-Cohen 
Twelfth Floor - Packard Building 
Philadelphia, Pa. 19102 


Attorneys for Plaintiff 
REA Express, Inc. 


Whitman & Ransom 
522 Fifth Avenue 
New York, New York 10036 


Marcus & Angel 
60 East 56th Street 
New York, New York 10022 


Attorneys for Trustee in Bankruptcy 
of REA Express, Inc. 
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EXCERPTS FROM TRIAL TRANSCRIPT 
PAGE (oe 


MR. WEINER: I am willing to stipulate that 
the memorandum in question does set Orth the position 


conveyed by Equitable to RFA. 


THE COURT: Will that satisfy the problem, 


Mr. Poul? 


PAGE '7 


MR. POUL: Yes, your Yonor. That is Joint 
Exhibit 242-A, for the record. 
MR. WEINER: This stipulation does not include 


a concession that that position was in turn conveyed by 


any knowledge about that, I don't think that reservation woul 
be material. 
THE COURT: Perhaps you ought to during the re- 


cess write out a stipulation giving the name of 


REA to Interway but since the witness would not have | 
ist 


this person and what he would testify to if called and 

that might obviate the problem of that particulay witness | 

mov being here. ! 
MR. POUL: I am willing to accept Mr. Weiner's | 


stipulation as he has already presented it on the record. ' 


THE COURT: It is so stipulated. 
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EXCERPTS FROM TRIAL ert Page 424. 


MR. WEINER: Counsel here stipulate that if 
Mr. Irving Jenkins were called as a witness, he would testify 
that he spoke with Mr. Kenny and “Mr. Goldman of Interway 
Corporation and gave them the substance of the second para- 

242.2/ 

graph of Joint Exhibit 345. Mr. Kenny if called as a 
witness would testify that in response to this message from 
Mr. Jenkins, he told Mr. Jenkins to get the consent of the 
registered holder of the stock in writing. 


Have I correctly stated that stipulation? 


MR. POUL: That is correct. 


THE CCURT: In further responses given bv 


MR. WEINER: That is correct, your Honor. 
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MR. WEINER: Off the record. 
tebetnbaton off the record.) 

Q Is it a fact that in 1971 Interway took the 
position that REA would have to exercise its option before 
it ee request registration? | : 

May I see that latest exhibit? 

Yes. 

Apparently, yes. 

Did Interway have any reason for taking that 
position? a 

A Again, Mr. Poul, I don‘t remember that Interway 
took that position until:I-gawnthig-partiqular: letter .here. 
today. I don't remember what reasgns were.had.at that... |, 
particular time. I was not that much involved in that 
transaction. I was consuited, generally, but I was not 
acting in terms of contacting the people at REA one way 
or the other. 

I am not going to make up reasons that I don't 
remember. : 

Q Do you know of any facts that developed between 
1969 and 1971 to cause Interway to irsist upon preliminary 
conversion whereas in 1969 it had not ‘done so? 

A No. 


Do you recall any discussions with any 


129a 
Excerpt from Deposition of Peer Petersen 


representatives of Interway about why you were changing 
the position that had been taken with respect é& requests 
for registration in 1969? 

A No, I don't, 


Q Did you take part in any discussions with Mr. 


Gintel in the summer of 1971 in an attempt to resolve the 


dispute Interway was having with REA over the question 
' of registration? 
A I am sure I did not. 
Q Were you conscious that Gintel was having 
discussions with them? 
A- - Mr. Gintel has frequent discussionstwith ee as. 
‘our people in New York. oZL-don't:have any recollection. :: :. 
Q Did Interway in 1971 ever consult with outside 
counsel -with respect to the validity of the objection it 
was raising to REA's request for registration? 


MR. WEINER: I believe that question was 


MR. POUL: It was asked in a narrower time 
frame. : = 
A The company may have but I den't recall specifi- 
cally that we did. 
Q If you did, would there be something in your files 


about that? 
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Not my files. 
Whose files would te he in? 
I assume in Dennis Kenny's files. 
Q If you received a formal or informal opinion, 
wouldn't you have gotten a copy of it? 


MR. WEINER: That is calling for specula- 


MR. POUL: I am talking about what's in 


the files that are kept in the office of the witness. 
MR. WEINER: I don't mind your asking him 
if he recalls having seen ain an opinion or that 
..., Such an opinion is in his files. © 
MR. POUL: That is not my point. If Mr. 
Kenny or someone else sent you a copy of a letter 
on the subject, it would be in your files? 
A Yes, indeed, it would. 
Q Do you know that there is no such letter of 
opinion? 
A I don't remember there being such a tates of 
opinion. 


But you can't be sure without looking at the 


Correct. 


Without looking or presenting detailed 
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correspondence, do you have any recollection of the Sect 
that REA had requested a "no action” letter from the 
SEC in 1971 in this connection? 

A It wouldn't surprise me if they did. 


A "no action letter"? 


Pardon me? 


As an alternative to registration. 


Q ° 

A "No action" in terms of what? 
Q 

A 


It seems to me I do have some recollection, but 
is very vague. | 

Q Did you take part in a preliminary decision on 
the part of Interway that,.if..REA got,the "no action” letter 
it would honor the request for registration? ooo Lk 

A I am sure you are not asking this question in 
a vacuum and I am sure if that was the case, I would have 
approved of it, but I.don't remember it. 

Q Is it clear to you, not just a matter of re- 
collection, that you had no connection with the application 
to the SEC? 

A For the “no action" letter? 

Yes. 
I don't remember having anything to do with it. 


You never saw a copy of the request? 


It was a request by REA, is that what you are 
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talking about? 

Q Yes. 

A I don't think I did, no. 

Q Did there come a time that you believed that 
REA had withdrawn its request for registration? 


A You mean that they submitted a request that they 


| 
| 


were withdrawing their--I don't remember such a request. 
I don't remember any specific request for withdrawal. 

Q I am asking you whether you believe or did there 
come a time you believed that REA had withdrawn its 
request for registration? 

A : nte-the,effect.,_|, 
that we had had any communications.with RRA in terms of .,! 
withdrawal of their request. I don't recall that. 

Q I think you have answered my question, but there 
are some extra words in it. - 

A I don't remember hearing that REA had requested 
a withdrawal of their alleged rights of registration. 

Q Therefore, up to this time, you have no reason 
to believe they did- withdraw it; is that correct? 

A Again, I don't remember heering of any comnunica- 
tion from REA to that effect; that they didn't want their 


stock registered. 


Q Without saying. there was anything other than 


~ 
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a communicai:ion from REA that would do the trick, did you 
ever hear anything that made you think the request had 
been withdrawn? 

A I have a recollection that a position was taken 
that the request was no longer effective or continuing, 
but I don't recall the basis for it. 

Q You mean the position taken by your counsel? 

A By our company, yes. I am sure if I see the 
correspondence, it would refresh my recollection. 


Q When was the position taken? 


I don't remember. 


A 
Q Earlier than this lawsuit?<-,ier tnan this ee 
A 


I don't remember. , 1 eon: ceenser. | oo a 

Q Do you have any present objection, as an officer | 
and director of Interway, to registering or proceeding 
to register the common stock into which the REA preference 
stock is convertible? 3 

_MR. WEINER: May I have the question back? 
(The record was read.) 

A I think in view of the litigation pending hetean 
the parties that I would wish to consult with counsel before 
I could respond to that question. 


Q I am not sure if I understand you. 


You mean you want to talk to Mr. Weiner before 
4 


i 


ak RE OMA AOR LE LE TE REI OE TE ALO AE RT RERTI 


134a 
Excerpt from Deposition of Peer Petersen 


you tell mc what your objection is? 

A I would want to recxamine the status of the 
legal relationships between the parties and reexamine 
the agreements. 

Q I am not asking you for your view as to whev.her 
you have a legal obligation or what the effect that would 
have on the lawsuit or anything of that sort. 


I am only asking whether you have any objection, 


ee MNO pa ait eg SIU Sy SEE UE aie oss a 


from an economic, corporate or business point of view. 
___—_——_IR. WEINER: As opposed to any legal con- 
sideration? 
‘ MR. POUL: Exactly. Me ENT 6 0 Tent te 


A I don't think so. Not that-I'can think: of, no. 


Q Do you know whether any of your colleagues do? 
By “colleagues" I am referring to other members 
of the board. 

A I don't know that they do. 

Q There has been some reference to projections 
made in 1967 and %968. Who prepared projections for 
Interway in those years? 

A Mr. Needleman. 

Anyone else, to your knowledge? 


Well, his staff. 


All projections made in the period of 1967 and 
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oso PAnk Avenue «+ Mew Youn. N.Y. 10017” 


PHONE (212) 684-5132 + CABLEINTCONSERV NEW YORK + TELEX-12-6040 


Septembe~ 23, 1968 


Mr. Ray H. Jordan, President 
Railway Express Agency, Incorporated 
219 East 42nd Street 

New York, New York 10017 


Dear Mr, Jordan: 


Pursuant to your invitation of August 16, 1968, and a Resolution of 
the Board of Directors of Integrated Container Service, Inc., we submit 
herewith two alternative offers of ICS to purchase in one case 51% of the 
issued and outstanding stock of REA Leasing Corporation, and in the 
other not less than 51% and up to 100% cf such stock, and in both cases 
to purchase the subordinated indebtedness of REALCO to REA in the 
principal amount of $2, 400, 000. 


We wish at the outset to describe briefly o-r Company. ICS is in 
the business of leasing intermodal cargo containers through an international 
pool of carriers, Its leasing arrangements and operations are in many 
ways similar to REALCO's, ICS's containers and pooling services, 
however, are designed for all forms of surface transportation on a 
worldwide scale as contrasted with REALCO's U.S, railroad-piggyback 
orientated equipment and services. A prospectus (Exhibit ''A'') prepared 
for the recent and first public sale of ICS common stock is enclosed, It 
details ICS's origins and growth, Also enclosed is the six months report 
to shareholders (Exhibit 'B') which provides the Company's most recently 
published financial information, 


ICS has established a leading position in international container 
leasing and pooling. Recognition of this fact is evidenced by the fol- 
lowing quotation from the September 14, 1968, issue of the British publica- 
tion, The Economist, which issue was devoted to a survey of the inters.ational 
container business: 


~ 
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"But the biggest prize for the bankers wo ld be a world | 
wide container owning and leasing company which buys and 
leases containers and rents them to users around the world, 
taking the responsibility of passing its containers on from one 
user to the next, But it looks as if the cream of that cake nas 
already been taken by Integrated Container Service, Inc, an 
A nerican con pany that went public this year and is now turning H 
itself into a truly international organisation with locally established 
branch companies and offices around the world, " | 


ICS is interested in REALCO because it believes that their respective 
operations are complementary. A union of the two companies would i 
achieve the objective of creating a worldwide intermodal container and 
trailer leasing and pooling business, This combination will benefit REA | 
and its shareholders as wellas ICS, ICS's worldwide pool of containers 
will enable REALCO to extend the scope of its service to U.S. railroads. . | 
1 


Similarly, the inclusion of REALCO's equipmeént in the activities of the 
ICS pool will increase the ability of 2U.S Se, iand carriers to participate in 
the international movement of fre§ tr 


1, 
The business of ICS has ostesala rapidly, - ‘It is expected that this 
growth will continue. Based upon the current demand for the Company's 
equipment and services, ICS anticipates that equipment in use in its pool 
wili at least double in 1969, ICS presently has an $11, 000, 000 line of 
credit with a consortium of banking institutions headed by the Pittsburgh : 
National Bank, including The First Pennsylvania Banking and Trust Company, 
Bank of America National Trust & Savings Association, The National Shawmut ! 
Bank of Boston, and the Schroder Trust Company as participants, Itis 
currently negotiating with the Pittsburgh National Bank for an additional | 
$25, 000, 000 line of credit, for additional equipment purchases, which 
will provide ICS with a total of over $36,000, 000 of bank credit. In addi- 
tion, the Company has and will continue to have lines of credit with foreign 
manufacturers of container equipment, 


ICS submits the following two offers: 


OFFER NO, 1 


ICS offers to purchase 51% of the issued arc outstanding shares of 
REALCO, and the $2, 400, 000 subordinated obligation of REAICO to REA 
for a tetal cash consideration of $32, 400, 000. Yo 


i ‘ 
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OFFER NO, 2 


ICS offers to purchase 51% of the issued and outstanding shares of 
REALCO, and the $2, 400, 000 subordinated obligation of REALCO to REA 
for a total cash consideration of $32, 400,000, and further offérs to purchase 
all or any portion of the remaining 49% of the issued and outstanding shares 
of REALCO, and as consideration therefor, will issue to REA $40, 000, 000, 
or such lesser proportionate amount in the event of the purchase of less than 
all of the remaining shares, in convertible preference shares of a holding 
company ("ICS Holding Company") to be incorporated for the purpose of 
holding 100% of the issued and outstanding shares of ICS and all of the 
shares of REALCO to be purchased hereunder, 


Description of Proposed Convertible Preference Stock 


1. Preference: Inthe event of liquidation, preferred over Common 
Stock at the rate of $100.00 per share, The shares will be assigned a 
nominal par value. 


2. Redemption: Redeemable in whole or in part at any time after 
six months at 105% of the liquidating value of the shares, 


3, Conversion Price ($65 to $75): Convertible in whole or in part 
into Common Stock at a price equal io the average mean between the closing 
bid and ask price as reported and confirmed by the National Quotation Bureau 
for the five trading days immediately preceding the closing date of the acquisi- 
tion of REALCO stock, but in no event less than $65.00 per share, nor more 
than $75.00 per share. Assuming the issuance of the full $40, 000, 000 of 
Preference Shares, the conversion thereof at $65.00 per share would result 
in the issuance to REALCO shareholders of 615, 384 common shares and 
533, 333 common shares at $75.00 per share. 


4. Dividend: In each of the first three 12-month periods after issue, 
a dividend on the Preference Stock will be paid in kind equal to 5% per annum 
of the number of Preference Shares originally issued, 


5. Conversion: The Preference Stock will be convertible in whole or 
in part into the Common Stock of the ICS Holding Company only pursuant to 
a public sale of such shares by REA cr any subsequent holder thereof, 


6, Voting Rights: Each Preference Share shall be entitled to 1/10th 
of one vote. 


~ 
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7. Registration Rights: Upon 90 days notice by the holders of 30% 
or more of the Preference Stock, ICS Holding Company will convert such 
shares into Common Stock and will register an offering of such Common 
Stock, but not more than twice, at the Company's expense. At the request 
of any preference shareholder, ICS Holding Company will convert Preference 
Stock into Common Stock for inclusion in any registration statement it may 
file, 


The foregoing alternative offers are subject to the following terms 
and conditions: 


1, Creditors' Arrangements: ICS will enter into an undertaking 
with respect to REALCO's creditors' agreements as described in your 
letter of August 16, 1968, providing for the continuance of such loans 
until March 31, 1969, and containing the same obligations as those of 
REA, and will further agree to cause REALCO to consent to the sub- 
stitution of ICS for REA under the default provisions of such loan agree~ 
ments, 


2. Warranties and Covenants: In addition to the warranties REA 
has agreed to make as set forth in paragraph 3 of your invitation of August 
16, 1968, ICS requests REA to make the following warranties and covenants: 


(a) That none of the acceunts and notes receivable of REALCO is 
subject to counterclaims or set-offs and all of such accounts and notes 
receivable are good and collectible at the aggregate recorded amounts 
thereof, less the amounts of the applicable reserves for doubtful accounts, 
overcharge, noncollectible items and for allowances and discounts, 


(b) That except to the extent reflected or reserved against in the 
consolidated balance sheet at June 30, 1968, REALCO as of the date thereof, 
had no liabilities or obligations of a nature customarily reflected ina 
corporate balance sheet prepared in accordance with generally accepted 
accounting principles, including, without limitation, any tax liabilities 
(i) incurred in respect to REALCO's income for any period prior to the 
close of business on June 30, 1968, or (ii) arising out of transactions 
entered into or any state of facts existing prior thereto. REALCO has 
no liabilities of any nature contingent o> otherwise or any amount not 
fully reflected or reserved against in its consolidated balance sheet at 
June 30, 1968, except for liabilities incurred since June 30, 1968, in the 
ordinary course of business, 
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(c) That REALCO has continued to conduct its business, maintain 
its properties, and keep its books and records in its usual manner since 
June 30, 1968. 


(ad) That REALCO is not a party to any pending or threatened liti- 
gation which, if adversely determined, would materially and adversely 
affect the business, operations or properties of REALCO. 


(e) That REALCO has not incurred since June 30, 1968, any 
extraordinary losses or incurred or become liable for any obligations 
or liabilities except current liabilities incurred in the ordinary and usual 
course of business or made any extraordinary expenditures other than 
for additions and improvements to existing facilities and equipment. 


(f) That REA covenants and agrees that for a period of five years 
it will not directly or indirectly engage in the business of leasing trailers 
or containers to others on a per diem, or on a short or long term basis, 
or provide a "pooling" arrangement to freight carriers for the interchange 
among carriers of trailers or containers or engage in any business or 
aspect thereof which would be competitive with the per diem and short 
and long term container or trailer leasing business and interchange 
services of ICS or be competitive with the present business of REATLCO, 


3. Indemnification and Hold Harmless REA shall indemnify and 
hold ICS harmless against and in respect of losses in excess of an aggre- 
gate of $50,000 by reason of: 


(a) Any and all damage or deficiency resulting from any misrepre- 
sentaticn, breach of warranty or failure to fulfill any covenant on the part 
of REL or from any misrepresentation in or material omission from any 
certifi ate, opinion or other instrument furnished or to be furnished to 
ICS by REA or REALCO. 


(b) Any and all actions, suits, proceedings, demands, assessments, 
judgments, costs and legal and other expenses incident to any of the fore- 
going in 3(a) above. 


REA will reimburse ICS on demand for any payments by ICS with 
respect to any liability, obligation or claim to which the foregoing indemnity 
relates, provided ICS has notified REA in writing promptly upon the 
assertion of any such claim or demand by others and has afforded REA 
the opportunity to defend against any such claim or demand, To secure 
the foregoing right of reimbursement, REA, at the time of closing, will 


Sih 
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deposit with 4 mutually acceptable escrow agent for a period of two years, 
10% of the issued and outstanding stock of REALCO Common Stock, pro- 
vided tha¢ in the event REA accepts ICS Offer No. 2, then REA shall 
deposit with such escrow agent the proportionate amount of securities 
received from ICS for such 10% of REALCO Common Stock. If a claim 

to whici\ the foregoing indemnity relates has been asserted but no payment 
has beer. made by REA prior to the expiration of the aforesaid escrow 
period, then ICS shall be entitled to have the securities deposited in 
escrow to ve held by the escrow agent until final determination of such 
claim, If such claim has not been resolved within 12 months subsequent 

to the expiration of the escrow period, the escrow agent shall be authorized 
to sell all ur such portion of said shares as is required to generate proceeds 
sufficient to satisfy said claim, and the escrow agent shall then pay said 
proceeds to claimant or LC.S., as the case may be. 


Although your invitation of August 16, 1968, suggests that proof 


of the availability of funds to ICS to pay the offered purchase price is 
required only upon the request of REA, ICS wishes to confirm the 
availability to it of such funds on or before the closing date, We have, 
therefore, attached as Exhibits ''C'' and ''D", respectively, the following: 


1. Letter of Commitment dated September ll, 1968, from the Con- 
tinental Tlinois National Bank and Trust Company of Chicago, committing 
that bank to furnish $20, 000, 000 to ICS for purposes of acquiring 51% or 
more of REALCO stock, 


2. Letter of Lehman Brothers dated September 20, 1968, stating 
that it has received commitments to purchase $17, 500, 000 of subordinated 
convertible notes to be issued by the ICS Holding Company, which com- 
mitments are conditioned upon the acquisition by ICS Holding Company 
of 51% or more of REALCO stock, 


It should be noted that the commitment letter of the Continental 
Illinois National Bank and Trust Company of Chicago gives practical 
assurance of the acceptability of ICS as a substitute for REA under the 
REALCO revolving credit arrangements with the same bank. 


In order to assist REA in making an evaluation of the financial 
impact or value of the proposed transaction, ICS has prepared pro forma 
incom atements for the current and next fiscal years of ICS dnd REALCO, 
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reflecting the consequences of the Company's two offers. 


Certain assumptions were made for purposes of preparing these 
exhibits. Based on its forecasts, its experience and evaluation of the 
market available to it, ICS anticipates net earnings after taxes in excess 
of $2, 000, 000 for the current calendar year and in excess of $4, 000, 000 
in 1969. REALCO's earnings are set forth on the assumptions that sales 
from fiscal 1969 will increase 20%, and that the company will realize 
earnings after taxes equal to 18% of sales. We have assumed similar 
growth for the next fiscal year. 


In compliance with REA's invitation, ICS hereby represents, 
covenants and warrants that the purchase of REALCO's shares under 
either Offer No. l or Offer No. 2 and the purchase of the subordinated 
debt is for its own account and not with a view to or for sale in connection 
with any distribution thereof. This offer is unconditional and irrevocable 
through October 15, 1968, and the terms and conditions of your invitation 
are hereby accepted and made a part of our offers. 


ICS stands ready to furnish such additional information, clarification 
or elaboration of its proposals as may be desired by REA. Without in any 
way qualifying the irrevocability or unconditional nature of these offers, 
we wish to advise that ICS is prepared, within the basic framework of the 
offers herewith submitted, to explore with REA represmtatives any 
variations thereof that may be more suitable to REA or that may conform 
more readily to REA's needs. 


Very truly ne 
INTEGRATED CONTAINER SERVICE, INC. 


ome Yee chen mane 


= erenemasenaneentt a M ONO ay 


1 A ed aN laggy 


Michael C. ent President 


MCK:cap 
encls. 
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CONTINENTAL ILLINOLS NATIONAL BANK 
AND TRUSY COMPANY OF CHICAGO 


231 SOUTH LASALLE STREET CHICAGO, ILLINOIS 60696 


September Pika 


EUGENE HOLLAND, Ja. 
VICE PRESIDENT 


TELEPHONE: 628-2320 


Mr. Peer Pedersen 
Pedersen and Houpt 
135 South LaSalle Street 
Chicago, Illinois 60603 


Dear Peer: 


This will confirm our understanding that our bank has 
agreed to head up a $20,000,000 bank credit to help 
finance the proposed acquisition of 51% or more of the 
stock of REA Leasing Company. 


The borrower is to be a new holding company which will 
own all of the stock of Integrated Container Service, 
Inc. and will also own the stock of Realco which is to 
be purchased. Our loan will be secured by a pledge o 
the ICS stock and the Realco stock. ‘ 


The loan will run for a term of one year and will be 
at 8% interest. There will also be a commitment fee 
of 1/2 of 1% between now and the time the loan is 
taken down. 

Yours very truly 


! 


Varsgune, Ya wt . 


Vice President 
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September 20, 1968 


Mr. Michael C. Kluge, 

President 

Integrated Container Service, Inc. 
230 Park Avenue 

New York, New York 10017 


Dear Mr. Kluge: 

We have received from institutional investers commitments 
to purchase $17,500,000 of subordinated convertible debentures to be 
issued by the ICS Holding Company, which commitments are conditioned 


upon the acquisition by ICS Holding Company of 51%-or more of the 
common stock of REALCO. 


Sincerely yours, 


Lehman Brothers 
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1, C. S, HOLDING COMPANY 


INTEGRATED CONTAINER SERVICE, INC, 
REA LEASING CORPORATION, INC, 


PRO FORMA COMBINED EARNINGS 


The following Pro Forma Combined Earnings are predicated on the assumption that L.C.S, Holding Company 

will purchase from REA 100% of the Capital Stock of REALCO and $2, 400, 000 principal amount of Subordinated 
Indebtedness due REA by REALCO for, (1) a cash consideration of $32, 400,000 and (2) $40, 000, 000 of 
Convertiblo Preference Stock, Although Offer No.2 permits the purchase of less than 100% of the Realco stock, 

thie table assune » acquisition of 100%, 


1OLBIAD 1969 (A) 
BEFORE CONVERSION 
i, c. S. REAICO COMBINED LCc.s, REALCO COMBINED 


Estimated earnings after taxes $2, 900, 00018) $3, 745, OONIC) $5, 793, 000 $4, 000, 000/B) $4, 554, OOO(C) $8, 554, 000 


Annual debt service - after income 
tax effect of 27% (D) 


$20, 000, 000 of senior notes at 8% 11, 168, 000) {1, 168, 000) 
$17,506,000 4-1/2% convertible 


notes 4575, 090) (575,000) _ 
(1, 743,000) (1, 743, 000) 


Estimated earnings - net $4,052,000 $6,811,000 
(Spaeerequt naman 


Common shares outstanding : 


1C.S, 2, 000, 000 2, 000, 000 
$40, £00, 000 preferred stock 


converted at $75 per share (E) 533,333 533,333 


2, 533, 333 2,533,333 
seats eT sree cree 


Estimated earnings per common share 


AFTER CONVERSION AND 
ANCING 


Fistimated earnings after taxes $3, 795, 060 $8, 554, 000 
em aa Se 


Common shares outstanding : 


I, ¢, $, vs 2,000, 000 2,000,000 .. 
$40, 000, 000 preferred stock 
converted at $75 per share 533,333 533,333 
Refinancing of $20, 000, 000 of 
senior notes (F) 266, 666 266, 666 
Conversion of $17, 500, 000 of 
convertible notes at $55 per 
share (G) = SAM 418, 181 
3, 118, 180 3,118, 180 
wen eee seat ste 


Fistimated earnings per common share 


Consolidates operations of 1,C.S, and all subsidiaries, and Realco and all subsidiaries, 

For the years ending December 31, 1968 and 1969, respectively, 

For the twelve months ending June 30, 1969 and 1970, respectively, 

Amumes availability of investment tax credits equal to 50% of tax liability, 

Assumes preferred stock will be, for purpases of earnings per share calculations, fully residual, 


Assumes refinancing of $20,000, 000 of senior notes out of proceeds of male of coninwn stock 
at $75 per share, * 


Conversion price of 4-1/2". convertible notes to be issued, 
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1 C. S. OFFER No. 1. 


I. C, S, HOLDING COMPANY 
ee 


INTEGRATED CONTAINER SERVICE, INC. 
REA LEASING CORPORATION, INC. 


PRO FORMA COMBINED EARNINGS 


The following Pro Forma Combined Earnings are predicated on the assumption that 1.C.S. Holding Company 
will purchase from REA 51% of the Capita! Stock of REALCO, and $2, 400, 000 principal amount of Subordinated 
Indebtedness due REA by REALCO for « cash consideration of $32, 400, 000, 


19 68 (A) 1969 (A) 
———— 
BEFORE CONVERSION 1.C.S. REAICO COMBINED LCc.S. REAICO 


Estimated earnings after taxes $2, 000, 000(B) $3, 795, 000(C) $5, 795, 000 $4, 900, 000(B) $4, $54, 000(C) 
Less : REA’s interest (49%) (1, 860, 000) (1, 860, 000) (2,232, 000 


$2, 000, 000 $2, 935,000 $3, 935, 000 $4, 000, 000 $2, 322, 000 


Annual debt service - after income 
tax effect of 27% (D) 


$20, 000, 000 senior notes at 8% (1, 168, 000) (1, 168, 000) 
$17,500,000 4-1/2% convertible 

notes { $78, 000) (575, 000) 

(1, 743, 600) (1, 743, 000) 


Estimated earnings - net $2, 192, 000 $4, $79, 000 


Estimated earnings per share based 
on 2,000, 000 common shares $1.10 $2.29 


AFTER CONVERSION AND 
REFINANCING 


Estimated earnings after taxes and 
deducting REA's interest (49%) $3,935, 000 
Common shares outstanding : 


Lc.S, 2, 000, 000 2, 000, 000 
Refinancing of $20, 000, 000 of 
senior notes (E) 266, 666 266, 666 
Conversion of $17, 500, 000 of 
convertible notes at $55 per share 318,181 318,181 


2,384, 847 wes, 584, 847 


Estimated earnings per common share $1, 52 


Consolidates operations of ‘...S, and all subsidiaries, and Rea.co 
and all subsidiaries, 


For the years ending December 31, 1968 and 1969, respectively. 
For the twelve months ending June 30, 1969 and 1970, respectively, 
Assumes availability of investment tax credits equal to 50% of tax Nability, 


Assumes refinancing of $20,000,000 of senior notes out of proceeds of 
sale of common stock at $75 per share, 


Conversion price of 4-1/2% convertible notes to be issued, 
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vie. Ray Vi. fs dong , Presidzat’ 
Rojleay. Gross Mae lity, ‘Ince: cated 
Qie bal a7%at Breet 


New Mork, We Youl. : 10017 


Gece. th . Said : 
This te ter is in 1esponse to REA $ requ that ICS clarify a 
provision of the inden: A atieetion requirement of its offer os set forth couunes retina, 
on yuge 5 of our letter of September 23, 1968, express ly confive costeies implied 
terms of its offer, cues in elition, et it consider cericin moe Wiceticn:. fo Hs 
peice eee : 


ees =e cae y A : ee ‘ & 


ae ae . eee t ° : : oe 


“ft is ovr und ersigasting thet ° D guestion hes been seized cs to the 
‘ Gmount of REALCO stock, in the case of Offer No. 1, of in the cuse of Offer 
No. -2, the amount of ICS tiolding Compeny" s Prefereace Shares which ICS 

would require REA to deposit in escrow ir order to secre its right of inovmni- 

eae It was infende oe thot the 10% omount a: sisted, be cppliéad ato in the 
event either offer were eccepied. In ether words, with respect to mane No. 1, 

REA is requested to deposit tn escrow from the 49% of the REALCO + b retains 
by it, the nunber of ‘shares of such stock which cquals 10% ‘of the ne issusd 
and oulsfanding shares of scid corporation. Should REA eccept Offer No. 2, it 
is requested fo deposit in escrow, ICS Halding Company Preference Sheres in ct - 
amount equal in wales to 10% cf the sum ef the cosy cad the liquicstion vate 
of the Preference Shaves received by it -es cexsideration for the eeu stock. 
For exampls, if, o3 projased, ICS ceguires ell of the ised esd culstundiag 
shores of "REALCO fo. cezh coniitecction of $32,000,060 ond S40 i re: ct 
ICS Holding rail) soay's Proferense Shares, KEA would hve required to eseress thet 
nutes: of ft S Preferet Pretty — having a velua uzcn isuicasion of 47 0,0 
if REA Sisll dutennine ts azzept ICS's ofcr to pucche love then cll os tho 
fenraininy 4973 of REALCO wie t REA might then dieps: sit aitiver RE 
(10%, of the Wwial teued end outstenting chores of sic Corsa.utivn) ¢F 
Hol-Sng = zeny's Pre ference: Shares heving oe ie cuales velu2 ef $7, Cu eee 


For ident, 


. 


Phg's “a af 


DATE/2-/7- 72, Crais™ 
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In evplenstion of the forcoving, we sugges! that ia purchasing 
REALCO stuch uvlss either Offer Mo. 1 or OFF 9. 2, ICS is expaud fo 


certain rihs fits which it is entitled to be proteswcd, Since thase riche are 
bovicelly the came in cither event, ICS is willing to ceeepl Mie same prom 
jection even though il invesinent is siguificently greeter in the cose of 


Offer No. 2. 


It is also our understunding that seme concern has been exceed 


with respect fo the posiility, in the event Offer Mo. 2 hs aserpted, that 


during the period prios fo canversion Ly REA of ICS Holding Couneny's . 
“Prefermuce Shores, REA's equity position in the Holding Company might be 
diluted trough common stock splits, dividends, or otter cepiial cdjushuents. 
Althouyh not ezmaesly dated in our offer, we wish lo auc you thal no such 


possibility of cilution was intended to be left open and Uiat ICS would propose 


fo incluss in the formul egreement incarporuting the terms of its Offer No. 2 
@ provision of follower. etc eet S — 


° % 
* 


* pe ete ae 


‘ hs ¢ 
ci bes oe : awe: ce lae oe ee ee 
1 . 
: 
t 
' 


t "The conversion price esteblished for the Preference _ 
Shares in the inuaace provided shall be proportionately 
adjusied for any increase or Ceereaze in the total, nuuber 
of issucd and outstanding shares of Common Stuck of ICS 
Holding Company os of. the closing dete resulting fiom a 
split or coazulidution of shares or aay like cepital adjust=. 
ment, or the payment of uny stock dividend, or eny other 
Increase or ducrcote in the number of shares of Coron 
Stocl: of ICS Nelding Compsny without receipt of foir 

market value therefor." a ae 


can Pee Oe oe ae ee gs 
pee See ae 
ea as ete i 


ee gt 3 ‘ oc 


° 
e 


It wos Glso intended thet the Preference Sheres pewticipals cauaily ow > 
i i H 7 


the basis of the nurbes of shores of Common Stuck into which fhe Preference 
Sheres are then convertiile, with the Common Stock of the Helciag Couysuay in 
ony cash dividends that might Le declored. 8 ed 


45 
3. 
a bw ’ ie 


‘ . ege : « 
dn addition fo the foregoing clurificetivn,, REA has requested that ICS 
cemider certein nodificativns to its offer ond the followics represent those. 
modification. which ove cecepicble to ICS. Ls 


x 


: 1, ICS herchy; amends the redemption provisicn with respect to the 
Preference Shaves ia Offer No. 2 by providing that efter receipt from REA of a 
request to regitee an ¢fariag of Connon Stock as provid in jreageat 7 ond, 


whe os - 
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until "Ate te ve jabdovat bons is. vccmelaterd, ho’ sf at tol lenges Ie alata foo Qacsererees Mboes _J 
Pivkevie nbs. re ‘ 

cae “ics haseetes onenss its Cifer No. 2 by grating to REA fine sight 
bo convert the P:cforence Sheres into Cosmon Stock for purgoses of moting sale: 
thercof to the public pursuent to Rule 154 under the Federal Securities het of 
1922 Gt omented cad further grants fo REA the right io micke piivute placements 
of the Preference Shores wilhast restriction fo fuiane ial insiitulions and fo other 
purchasers, provided that with respect 6 the Igtts:r-the nuaber of shaes sold fo 
ony single purchaser shall not exceed $3,629,000 in liguidulion value of such 


Pilucate Slut. (ee oe. i 4 


3." ICS hereby onewls j ts preqcal by eddine os an stiecauitve offer 
the following: foe oe : Aaa e Le 


ote 
be 
eens 


ICS. of sffees fe eS 10K of the issued aid oulstending 

shores of REALCO, the $2,469,000 subwdinuted obligulicn of 
“REALCO to REA ore! the covenant of REA not fo compete for a 
period of 10 years for a total cach considcrution of $22,400, GSG 
(of vhich onount $15, 069,090 shall be gllocoted es considcrotion ° 

for the covenant not to compete) and the issuance to REA of 

$40,000,099 in Coaveitibic Preference Shares of the iCS Helding 

Compony. (The Preference Shares shall be the same o% des cries 

under ICS's Olfer No. 2 as set furth in our leticr of September 
Sei, 1968 ond as amencle d + this letter ce a ae 


ne. 


. 
” 


ne Ics ae omands its “Oltfer No. 2 on set forth on page 3 of | 
our c Hater of Eeviodter 23, 1968 by es the following: 


"provided that if REA accepts the foregoing cash offer for 
5180 of the REALCO stock end the $2, 400,629 Scere 
- obligation ef REALCO to REA, the ‘further ‘offer cf ICS to 
puschase all or part of the rensaining 4005 of the are 
stock for the sceurilies of the to! iding Compeny, opine torshs 
atoted;-chstt remain isrevecobte vaiik, Juty. Jl, AY ocd . 
delivery of written notice a} -way -tise 


$03 
iz 
may be exercinnd § by d 


arior_lertto. Cee ] : — \ 
oe ” : “ s 
eee ee et yee ee 4 . 


igs ese . 


As was agreed at ie etie of Ics si Re EA represenictives on Cetober 
4, 198%, it is uacksstoud that if tie dorivotive tax 7 pidhlens cen be saccesfclly 
sesohecd ICS": offer te —— the romeining 47% of it. REALCS stuck: che remain 
rrevecuble urtil Qeventer 31, 1659 but ICS shall be given te: option dairy tie 
putiod frcorn July Vie July 3, ~ 1959 require REA's ag to it of the renw:tning 


45% of Nas Re shagale iced on the Scene elated. + 
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nr ore : a = 
A other cus of Gifer tle. 2 shall rermuia 


; 
the sume execpt thel the 
delenaiuiive date foc the establishment of the 


conversion price within the 
Slated miniwum on) meavizaua chall be she dute of aie by SLA of its 
option fo accept ICS's offer to purchete the remaining 49% of REALCO 
stoct: rathes then the cloving date of the cach purchase of 51% of the 


REALCO stuck. , 


ookt 


eo. 


ICS will be plecwd lo provide any further clarification or . 


eloborution of 1CS's proposals vidas you may desire, ond will give consid. siation 


fo fuviler mecification: as which may be avggestod. 


“Very : truly yours; afc! 


INTEGRATED CONTAINER SERVICE, fic, 


Michael Cc. Klug GC, President 


4 


‘ 
7 
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PURCHASE AGREEMENT dated as of October 1l, 
1968, between INTEGRATED CONTAINER SERVICE, INC., 
a Pennsylvania corporation (hereinafter called 
Buyer), and RAILWAY EXPRESS AGENCY, INCORPORATED, 
a Delaware corporation (hereinafter called 


Seller). 


Seller desires to sell to Buyer, and Buyer desires 
to purchase from Seller, 51% of the issued and outstanding 
stock of REA Leasing Corporation, a Delaware corpcration 
(hereinafter called Realco), consisting of 2,550 shares of 
Common Stock representing 51% of the outstanding shares of 
capital stock of Realco (hereinafter called the Shares), and 


$2,400,000 principal amount of 5-1/2% Notes due 1970-71 of 


Realco (hereinafter called the Subordinated Debt), a11 upon 
the terms and subject to the conditions hereinafter set forth. 
Accordingly, the parties hereto agree as: follows: 

1. Purchase and Sale. (a) On the Closing Date 
referred to below, and upon the terms and subject to the 
conditions set forth in this Agrecment, Seller hereby agrees 
to sell, assign and transfer to Buyer, and Buyer hereby 
agrees to purchase and accept from Seller, the Shares and 
the Subordinated Debt, free and clear of all liens, pledges 


and encumbrances. 


| 


-4 ZO fer tlert 
DATE! + ae cuaisT? 
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(b) On the Closing Date Seller will deliver to 
Euyer (1) a certificate representing the Shares, duly endorsed 
in blank for transfer, or with an appropriate stock power in 
blank attached, with all necessary state transfer tax stamps 
affixed or provided for, and (14) the Subordinated Debt. 

(c) The purchase price for the Shares shall be 
$30,000,000 and the purchase price for the Subordinated Debt 
shall be $2,400,000 plus accrued interest from October 1, 1968. 

2. Payment of Pu’.'ase Price. On the Closing Date 
Buyer shall deliver to Seller a certified or bank cashier's 
check payable in New York Clearing House funds to Seller in 
the amount of $32,400,000 plus accrued interest on the Subordin- 
ated Debt from October 1, 1968. Buyer has delivered te Seller 
security satisfactory to Seller in an amount of $5,000,000, 
which shall be forfeited to Seller if Buyer defaults on its 
obligation to make payment of the purchase price on November 1, 
1968. If Buyer has fulfilled its obligation to make payment 
of the purchase price on November 1, 1968, such security shall 
be returned to Buyer. 

3. The Closing Date. The purchase and sale pro- 
vided for in this Agreement shall take place at the offices 


of Seller in New York, New York, at 10:00 a.m., on November 1, 


1968 (herein called the Closing Date). 
Representations of Seller. Seller represents, 
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warrants and agrees as follows: 


(a) Realico is a duly organized and validly exist- 


ing corporation under the laws of the State of Delaware. 
(b) Seller is the lawful owner of the Shares and 

of the Subordinated Debt and has, and at the Closing Date 

411 have, full power and authority to sell and deliver 


the same to Buyer, free and clear of all liens and encum- 


brances,. 
6 


(c) Seller has furnished to Buyer a true and cor- 
rect copy of the audited consolidated balance sheet of Realco 
and subsidiaries, as of June 30, 1968, and the related state- 
ment of income and retained earnings for the year then ended, 
together with the related report of Peat, Marwick, Mitchell 
& Co., in jJent publie accountants. Said financial state- 
merits are tr... and correct. Except to the extent reflected 
or reserved against in the consolidated balance shee. as of 
June 50, 1968, Realco, as of the date thereof, had no lia- 
bilities or obligations of a nature customarily reflected 
in a corporate balance sheet prepared in accordance with 
generally accepted accounting principles, including, with- 
out limitation, any tax liabilities (4) incurred in respect 
of Realco's income for any period prior to the close of busi- 
ness on June 30, 1968, or (414) arising out of transactions 
entered into or any state of facts existing prior thereto. 

As of June 30, 1968, Realco had no liabilities of any nature 
contingent or otherwise not fully reflected or reserved 
against in its consolidatec balance sheet as of June 30, 
1968. 
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(d) There are no actions, suits or proceedings 


pending or threatened against Realco which, if adversely 


determined, would materially and adversely affect the busi- 


ness, operations or properties of Realco. 

(e) Between June 30, 1968 and the Closing Date, 
Rerico has not incurred and will not incur, any extraordinary 
losses or obligations or liabilities except current liabili- 
ties incurred in the ordinary and usual course of business 
and Realco has not made and will not nae ade extraordinary 
expenditures other than for additions and improvements to 
existing facilities and equipment. Between June 30, 1968 and 
the Closing Date, Realco has and will conduct its business, 


maintain its properties and keep its books and records in the 


usual manner. 

(f) None of the accounts and notes receivable of 
Realco reflected in the consolidated balance sheet of Reaico 
and subsidiaries as of June 30, 1968, are subject to counter- 
claims or set-offs and all of such accounts and notes receive 
able are (to the extent not collected since June 30, 1968) 
good and collectible at the aggregate, recorded amounts thereof, 
less the amounts of the applicable reserves or allowances 
reflected in said consolidated balance sheet for doubtful 
accounts, overcharge, noncollectible items and for allowances 


and discounts. 


CE aR . a EE eH ON OSI NS aE 

‘: nies "| 
saapracge-hiertnaeniyfinerteeotenrtone serine LE NERC NRE RCT TE LIER CT LETTS TAA OTE 
_ ates ey Ce crosechonpeajeeehninasinsgr-tenutriyensinebeahtivean pcinitenpietneneetaisaesninnteitemgeminnshappnntininneeyoatenorntr tetera : 


i armen perpetrate reiechneeemt=neirensn rset ee 
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5. Conditions to Obligations of Buyer. The 


obligations of Buyer under this Agreement are, at the option 


of Buyer, subject to the conditions that: 


(a) All the terms, covenants and conditions of 


this Agreement to be complied with and performed by Seller 
on or peters the Closing Date shall have been fully complied 
with and performed. 
| (b) Buyer shall have received an a oe 
counsel for Seller dated the Closing Date to the effect that: 
(4) Realco is a corporation duly organized, 
validly existing and in good standing under the laws 


of the State of Delaware; 


(44) Realco has a duly authorized capital stock 
consisting of 25,000 shares of Common Stock, no par 


value, of which only 5,000 shares have been issued; 


(441) the Shares are validly issued, fully paid 
and non-assessable and the Seller has transferred 
good and marketable title thereto to the Buyer free 
and clear of all liens and sinteibedcbi and 

(iv) this Agreement has been duly authorized, 
executed and delivered by or on behalf of Seller and 
is the legal, valid and binding obligation of Seller 


in accordance with its terms. 


6. Conditions to Obligations of Seller. The 


et oat s steaididaden wubslicuean ademas wr 
rn et ir as aecaresenctncibanpeaneareeeeieddbepuensiieccbepietomneanaeacdiaatinnmarimniceamnpetionapecetiiianmaimaipecnasiaiantt cm mE Ye tee 
a MN Set NRE NA SS TP A: Ae RAEI ACSA A EES NEON ESE ESE TE A _— os 
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obligations of Seller under this Agreement are subject to 
the conditions that: 

. (a) All the terms, covenants and conditions of 
this Agreement to be complied with and performed by Buyer 
on or before the Closing Date shall have been fully complied 
with and performed. : 

(b) On the Closing Date, Seller shall have peneiiad 
an opinion of counsel for Buyer, to the effect that (4) Buyer 
is a corporation duly organized and validly existing in good 
standing under the laws of the state of itc incorporation; 
(41) the execution, delivery and performance of this Agreement 
by Buyer has been duly authorized by all requisite corporate 
action; and (14141) this Agreement has been duly executed and 
delivered by or on behalf of Buyer and constitutes a legal, 
valid and binding obligation of Buyer in accordance with its 
terms. : 

(c) Buyer shall have entered,or shall have used 
its best efforts to have entered, into agreements, substan- 
tially in the forms attached hereto as Exhibit B, effective 
on the Closing Date, with the creditors or lessors of Realco 
named in said agreements; provided, however, that, if the 
Buyer has not so entered into an agreement or agreements 


with one or more of such creditors or lessors, Buyer in such 


case will indemnify and hold harmless Seller in respect of 
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any tent, liability or expense which Seller may incur by reason 
of the undertakings of REA for which the Buyer is not substituted 
for REA under such agreement or agreements. 

7. Additional Undertakings. (a) Seller covenants 
and agrees that for a period of five years after the Closing 
Date it will not directly or indirectly engage in the business 
of leasing trailers or containers to others on a per diem, or 
on a short or long term, basis or provide a "pooling" arrange- 
ment to freight carriers for the interchange among carriers 
of trailers or containers or engage in any business or aspect 
thereof which would be competitive with the per diem and short 
and long term container or trailer leasing business and inter- 
change services of Buyer or be competitive with the present 


pdusiness of Realco. 


(b) Seller covenants and agrees that it will con- 


tinue to provide its historical maintenance services to Realco 
for a reasonable period of time on a reasonable basis. 
(c) Buyer represents and warrants that it is pur- 


chasing the Shares and the Subordinated Debt under this Agree- 


ment for its own account for investment and not with a view 
to, or for sale in connection with, any distribution thereof. 

8, ‘Indemnification. Seller further agrees to indem- 
nify and hold Buyer harmless from any and against all liability, 


loss or expense in excess of an aggregate of $50,000 arising 


CLA ee AER Erneta ee =e 


% 
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out of any misrepresentations, breaches of warranties or. 


failure to fulfill any covenants of Seller under this Agree- 


ment or arising out of any misrepresentation or material 


omission from any certificate, opinion or other instrument 
furnished to Buyer by Seller or Realco under this Agreement. 
Seller will reimburse Buyer on demand for any payments by 
Buyer with respect to any liability, obligation or claim to 
which the foregoing indemnity relates, provided Buyer has 
notified Seller in writing promptly upon the assertion of 
any such claim or demand by others and has afforded Seller 
the opportunity to defend against any such claim or demand. 
To secure the foregoing right of reimoursement, Seller, at 


the time of closing, will deposit with United States Trust 


Company of New York, as escrow agent, or with such other escrow 


agent as may be mutually acceptable, 500 shares of the issued 
and outstanding Common Stock of Realco owned by REA pursuant 
to an agreement in substantially the feos of Exhibit C hereto. 

9. Expenses. Seller and Buyer shall each pay its 
own expenses in connection with this Agreement and the trans- 
actions contemplated hereby. 

10. Miscellaneous. (a) Each party represents and 
warrants that there are no claims for brokerage commissions 
or finders' fees in connection with the transactions contem- 


plated by this Agreement resulting from any action taken by it. 
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Each of the parties agrees to exonerate, indemnify, and ho:.d 
harmless the other in respect of any and all losses sustained 
by the other as a result of liability to any broker or finder 
on the basis of any arrangement or agreement made by o7 on 
behalf of such party. ‘ 

(b) This Agreement cannot be orally changed, amended 
or terminated. 

(ec) This Agreement shall be binding upon and inure 
to the benefit of the parties hereto and their respective 
successors and assigns, provided that neither party shall 
assign any of its rights or privileges hereunder without the 
prior written senses Be the other, except that Buyer was 
assign its rights or privileges hereunder to Integrated 
Container Service Industries Corporation (hereinafter called 
Industries), provided that (41) Industries shall have been duly 
organized under a Certificate of Incorporation, a copy of which 
is attached hereto as Exhibit D, and shall be validly existing 
and in good standing under the laws of the State of Delaware, 
(44) Industries shall have assumed all the obligations of Buyer 
hereunder, (144) Industries shall own 100% of the outstanding 
Common Stock of Buyer on the Closing Date. free and clear of 
all liens and encumbrances, and (iv) on the Closing Date, Seller 
shall have received an opinion of counsel for Industries, to the 


effect that (x) Industries is a corporation duly organized under 


a Certificate of Incorporation, a copy of which is attached 
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hereto as Exhibit D, and validly existing and in good standing 
under the laws of Delaware; (y) Industries owns 100% of the 
outstanding stock of Buyer; and (z) the assumption of the 
obligations of Buyer and the performance of this Agreement by 
Industries has been das euenectene by all requisite corporate 
action of Industries, and the obligations oi Buses hereunder, 
after such assumption, constitute legal, valid and binding 
obligations of Industries in accordance with their terms. 

(ad) All notices, consents, requests, instructions, 
approvals and other communications provided for herein and 
all legal process in regard hereto shall be validly given, 
made or served if in writing and delivered personally or sent 
by registered mail, postage prepaid, if to Seller, addressed 
to Seller, attention of the President, 219 East 42nd Street, 
New York, N. Y. 10017; and if to Buyer, addressed to Buyer, 
attention of the President, 230 Park Avenue, New York, N. Y. 
10017. 


(e) This Agreement shall be governed by the internal 


lav of the State of New York. 


x 


IN WITNESS WHEREOF, the parties hereto have caused 


this Agreement to be duly executed and their respective corpo- 
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rate seals to be affixed hereto, all as of the day and year 


first above written. 


RAILWAY EXPRESS AGENCY, INCORPORATED, 


by. 
President 


Attest: 
Secretary 


INTEGRATED CONTAINER SERVICE, INC., 


by 
M 


Attest: 


Peer Pedersen. 
Secretary 


coer nammenor a esonrtea GOA ELITE LAL. LTE ELE LALIT ELLIE I ITE IEE TT DE ETE ENE! AIOE EAE 
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(Exhibit A intentionally omitted) 
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(Draft--10/:'/68] 
Exhibit B 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpo- 
ration, a Delaware corporation (hereinafter 
called the Company), and Continental Illinois 
National Bank and Trust Company of Chicago, a 
national banking association (hereinafter 
called the Creditor), to Credit Agreement 
dated as of October 15, 1965, between the 
parties hereto (hereinafter called the Credit 


Agreement). 


Railway Express Agency, Incorporated, a Delaware 
corporation (hereinafter called REA), proposes to sell 
shares, constituting %, of the stock of the Company 
to [name of purchaser] (hereinafter called the Purchaser). 
It is therefore appropriate to amend the Credit Agreement to 
reflect the altered relationship between REA and the Company 


and the new relationship between the Purchaser and the Company. 


Accordingly, the Company and the Creditor hereby 


agree as follows: 
(1) Section 1.01 of the Credit Agreement is hereby 
amended by deleting "Railway Express Agency, Incorporated” 
in paragraph (m) thereof, and by adding a new paragraph (t), 
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to read as follows: 
"(t) ‘the Purchaser' shall mean [name of pur- 


- chaser]." 


(2) Exhibit B to the Credit Agreement is hereby 


deleted and Exhibit 1, attached hereto, is substituted 
therefor. All references in the Credit Agreement to 
Exhibit B shali hereafter be deemed to refer to Exhibit 
1. Section 6.01(a) of the Credit Agreement is hereby 
amended by deleting "REA" therefrom and substituting 
therefor "the Purchaser". 

(3) Sections 7.01(d), 7.01(e) and 7.01(g) of the 
Credit Agreement are hereby amended by deleting "REA" 
from each place in which it appears therein and substi- 
tuting therefor in each such place "the Purchaser"; and, 
without limiting the generality of the foregoing, it is 
expressly agreed that the sale of shares of stock 
of the Company by REA to the Purchaser and the transac- 
tions in connection therewith shall not constitute an 
Event of Default (as defined in the Credit Agreement). 

(4) Section 2.03(b) of the Credit Agreement is 
hereby amended by adding the words "prior to March 31, 
1969" immediately following the term "Payment Date” in 
the first place in which such term appears in such sec- 


tion. 


» * * 
i a a 
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neem 
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(5) A new paragraph (c) is hereby added to Seution 
of the Credit Agreement, to read as follows: 

"(c) On March 31, 1969, the Company shall pay 
to the Bank the full amount of the Debit Balance of 
the Advance Account remaining unpaid on such date, 
together with (1) accrued and unpaid interest : 
thereon computed at the same rate or rates and sub- 
ject to the same limits as are provided in Section 
2.01 hereof, and (ii) if such payment is made ‘ 
directly or indirectly from, or in anticipation of, 
commercial bank borrowings other than from the Cred- 
itor, a premium of an amount equal to one-half of 
one percent of such amount of the Debit Balance." 
(6) Prior to the date hereof, the Company shall 

have delivered to the Creditor a certified copy of 
resolutions of the Board of Directors of the Company 
authorizing the execution and delivery of this Supple- 
mental Agreement and an opinion of counsel for the Com- 
pany to the effect that (a) this Supplemental Agreement 
has been duly authorized, executed and delivered by the’ | 
Company, and (b) the Supplemental Agreement and the 
Credit Agreement, as amended by this Supplemental Agree~ 
ment, constitute valid and binding obligations of the 
rompany enforceable in accordance with their respective 
. 3 
terms (subject to limitations imposed by bankruptcy, 
insolvency, reorganization, moratorium and other laws 
affecting the enforcement of creditors’ rights gener- 


ally). 


(7) The foregoing amendments and agreements shall 
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be effective on the date of sale of shares of 
stock of the Company by REA to the Purchaser, and, 
except as herein amended, the Credit Agreement as ‘in 
effect immediately prior to the execution of this Sup- 
plemental Agreement shall continue in full force and 


effect pursuant to the terms thereof. 


IN WITNESS WHEREOF, the Company and the Creditor 
have caused this Supplemental Agreement to be duly executed 
by their duly authorized officers, all as of the day and 


year first above written. 


REA LEASING CORPORATION, 


by 
ioceneeneen nena 
Attest: 


CONTINENTAL ILLINOIS NATIONAL 
BANK AND TRUST COMPANY OF CHICAGO, 


by 


Attest: 
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(Draft cf September 17, ..968) 


CONSENT, dated as of November 1, 1968, of 
Continental Illinois National Bank and Trust 
Company of Chicago, a national banking associa- 
tion (hereinafter called the Creditor), uncer 
‘Credit Agreement dated as of October 15, 1965, 
between REA Leasing Corporation, a Delaware 


corporation (hereinafter called the Company) 


and the Creditor (hereinafter called the Credit 


Agreement). ‘i 


» 


Railway Express Agency, Incorporated, a Delaware 
corporation (hereinafter called REA), proposes to sell imme- 
diately following the execution of this Consent shares, 
constituting %, of the stock of the Company, to {name of 
purchaser) (hereinafter called the Purchaser). It is there- 
fore appropriate for the Company and the Creditor to amend 
the Credit Agreement, and prior to such amendment for the 
Creditor to give the consent set forth below, to reflect the 
altered relationship between REA and the Company and the new 
relationship between the Purchaser and the Company. 

Accordingly, the Creditor hereby consents to the 
modification of the agreement referred to in Sections 5.02(h) 
and 6.0l1(a) of the Credit Agreement pursuant to the Novation 
Agreement dated as of November 1, 1968, among REA, the Company, 


the Creditox» and the Purchaser which shall be substantially in 
the form of Exhibit A hereto. 


CONTINENTAL ILLINOIS NATIONAL 
BANK AND TRUST COMPANY, 


Attest: by 


Secretary 
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NOVATION AGRFEMFNT, dated as of November 1, 
1968, among REA Leasing Corporation, a Delaware 
corporation (hereinafter called the Company), 
Railway Express Agency, Incorporated, a Delaware 


corporation (hereinafter called REA), {name of 


purchaser] (hereinafter called the Purchaser) 
and Continental Illinois National Pank and Trust . 
Company of Chicago, & national banking associ- 


ation (hereinafter called the Creditor). 


ae Pursuant to a letter agreement, dated oe 
1965, of REA with the Company (hereinafter called the REA 
Agreement, REA undertook certain obligations for the benefit 
of the Creditor. REA now provoses to sell shares, 
constituting _ &, of the stock of the Company to the Purchaser. . 
It is therefore appropriate to substitute the Purchaser for 

a REA in respect of the obligations of REA under the REA Agreement. 

Accordingly, the Company, RFA, the Purchaser and the 


Creditor hereby agree as follows: Effective upon the date of 


sale of shares of stock of the Company by REA to the 
Purchaser, REA shall be released from each and every oblitgation 


and liability under the REA Agreement and the Purchaser 


\ 


| 
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shall succeed to and be substituted for REA in respect tiereof. 
The REA Agreement as modified by this Novation Agreement is 


attached hereto as Exhibit l. 


REA LEASING CORPORATION, 


by 


Attest: 


RAILWAY EXPRESS AGENCY, INCORPORATED, 


by 


cesussnntnoemareastncnaestenton nt tou a eer enna 


Attest: 


[NAME OF PURCHASER], 


bY 


CONTINENTAL ILLINOIS NATIONAL 
BANK AND TRUST COMPANY OF CHICAGO, 


by Wi 


Attest: 
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(Draft of September 30, 1968: 


EXHIBIT 1 


November 1, 1968 


REA Leasing Corporation 
219 East 42nd Street 
New York, N.Y. 10017 


Dear Sirs: 


You (herein called the “Company") have entered into 


an agreement dated as of October 15, 1965, with Continental 
Illinois National Bank and Trust Company of Chicago (herein 
called the “Bank") providing for extensions of credit to the 
Company by the Bank from time to time 4n the amounts and upon 
the terms and conditions therein set foren. It is proposed 
that said agreement be amended by a Supplemental Agreement 
dated as of November 1, 1968, between the Company and the Bank 
(said agreement as amended being herein called the "Credit 
Agreement"). It 1s further proposed that the REA Agreement 
(as defined in said original agreement) be modified pursuant 
to a Novation Agreement dated as of November 1, 1968, among 
the Company, the Bank, the undersigned and Railway Express 
Agency, Incorporated (hereinafter called the Novation Agree- 

- ment). 

In order to induce the Bank to enter into the Novation 

Agreement and to continue to extend credit to the Company upon 


the terms and conditions set forth in the Credit Agreement, and 
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in consideration thereof, the Company and the undersigned, as 
the owner of per cent of the issued and outstanding 


capital stock of the Company, agree as follows: 


j 
1. In the event that the same shall be required to 


remedy a violation of the covenant contained in paragraph (a) 
of Section 5.02 of the Credit Agreement, the undersigned, 
immediately on request by the Company or by the Bank, will, from 
time to time, purchase common stock of the Company and/or prom- 
issory notes of the Comvany, subordinated to borrowings under 
the Credit Agreement, such purchase to be in cash cr its equiva- 
lent (except that said promissory notes may provide that they 
may be redeemed, in whole or in part, to the extent that such 
redemption will not result in the Company becoming in violation 
of the covenant contained in paragraph (a) of Section 5.02 of 
the Credit Agreement), in a combined amount which will cause 
the ratio of the Company's Indebtedness to its Net Worth not 

to exceed five to one. 

2. Tew«ms used in this Agreement which are used or 
defined in the Credit Agreement shail have the same meaning, 
when used herein, as so used or defined. 

3. This Agreement may not be terminated, modified 
or any provision thereof waived by the Company or the under- 
signed, or both, without the written consent of the Bank. 

This Agreement shall be deemed to be a contract made 


in the State of Illinois and shall be governed, construed and 
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enforced in accordance with the laws thereof. 

This Agreement may be executed in two or more counter- 
parts each of which shall constitute but one agreement. 

If the foregoing Agreement is satisfactory please 


evidence your approval by signing below and returning to us 


one of the enclosed copies hereof. The second copy enclosed 


4s to be executed by the Company and delivered to the Bank. 
Very truly yours, 
{NAME OF PURCHASER], 
By 
ao ee Nc, ot 


We approve and accept the 
foregoing agreement. 


REA LEASING CORPORATION, 
by 
[Titie] 
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(Draft of October 1, 1968) 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpo- 
ration, a Delaware corporation (hereinafter 


called the Company), and Brown Brothers 


Harriman & Co., a New York partnership (here- 
4nafter called the Creditor), to Lease dated 
as of May 10, 1966, between the parties hereto 


(hereinafter called the Lease). 


Railway Express Agency, Incorporated, a fervaiane 
corporation (hereinafter called REA), proposes to sell 
shares, constituting %, of the stock of the Company and all 
of the Subordinated Debt (as defined in the Lease) to [name of 
purchaser] (hereinafter called the Purchaser). It is therefore 


appropriate to amend the Lease to reflect the altered relation- 


on See tthe ala 6 i A tian Salas wn 


ship between REA and the Company and the new relationship between 


the Purchaser and the Company. 
Accordingly, the Company and the Creaitor hereby 
agree as follows: 
(1) Section 17(a) of the Lease is hereby amended 
by deleting "REA" from the first place in which it appears 
in subparagraph (4144) and substituting therefor "[name of 


purchaser] (hereinafter called the Purchaser)", and Sec- 
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tions 17(a)(iv), and 18(a) and 18(g) of the Lease are hereby 
amended by deleting "REA" from each place in which it 
appears therein and substituting therefor in each such 
Hines "the Purchaser". 

(2) The Creditor hereby agrees and consents that 
the amendment or modification of the REA Agreement, the 
Greyhound Agreement, the Continental Agreement and the 
C.1.T. Lease (as such terms are defined in the Lease) 
so as to be in substantially the form of Exhibits 1, 2, 
3 and i. poapechiveny, hereto, and the consent of the 
Company to such amendments of modifications, shall not 
constitute a breach of the provisions of Section 18(e) of 
the Lease; and such amendments, modifications and consents, 
and the sale of shares of stock of the Company by 
REA to the Purchaser, shall not constitute an Event of 
Default under Section 21(e) of the Lease. 

(3) Exhibit C to the Lease is hereby deleted and Exhibit 
1, attached hereto, is substituted therefor. All references 
in the Lease to Exhibit C or the Rea Agreement shall here- 
after be deemed to refer to Exhibit 1. 

(4) Sections 21(f), 21(g), 21(h) and 21(1) of 
the Lease are hereby amended by gavebina "REA" from 
each place in which it appears therein and substituting 
therefor in each place "the Purchaser"; and, without 


limiting the generality of the foregoing, ‘it is 


expressly agreed that the sale of shares of 
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stock of the Company by REA to the Purchaser and the 


transactions in connection therewith shall not consti- 
tute an Event of Default (as defined in the Lease). 

| (5) Prior to the execution hereof, the Company 
shall have delivered to the Creditor a certified copy 
of resolutions of the Board of Directors of the Company 
authorizing the execution and delivery of this Supple- 
mental Agreement and, prior to the execution hereof, an 
opinion of counsel for the Company to the effect that 
(a) this Supplemental Agreement has been duly authorized, 
executed and delivered by the Company, and (b) the Sup- 
plemental Agreement and the Lease, as amended by this 
Supplemental Agreement, constitute the valid and bind- 
4ng obligations of the Company enforceable in accordance 
with their respective terms (subject to limitations 
imposed by bankruptcy, insolvency, reorganization, mora- 


torium and other laws affecting the enforcement of cred- 


itors' rights generally). 
(6) The foregoing consents, amendments and 
agreements shall be effective on the date of sale of 
shares of stock of the Company and all of the 
Subordinated Debt by REA to the Purchaser, and, except 
as herein amended, the Lease as in effect immediately 


prior to the execution of this Supplemental Agreement 


i 
t 
| 
| 
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Shall continue in full force and effect pursuant to the 


terms thereof. 


IN WITNESS WHEREOF, the Company and the Creditor 
have caused this Supplemental Agreement to be duly executed 
by their duly authorized officers, all as of the day and 


year first above written. 


REA LEASING CORPORATION, 


by 
eee 


BROWN BROTHERS HARRIMAN & co., 


by 
—eeeeeeeeFe 
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(Draft of October 1, 1968) 


NOVATION AGREEMENT, dated as of November 1, 
1968, among REA Leasing Corporation, a Delaware 
corporation (hereinafter called the Company), 
Railway Express Agency, Incorporated, a 
Delaware corporation (hereinafter called REA), 
[name of purchaser] (hereinafter called the 
Purchaser) and Brown Brothers Harriman & Co., 

a New York partnership (hereinafter called the 


Creditor). 


Pursuant to a letter agreement, dated une , 1966, 


of REA with the Company (hereinafter called the REA Agreement), 
REA undertook certain obligations for the benefit of the Credit- 
tor. REA now proposes to sell “shares, constituting a, 
of the stock of the Company and all of the Subordinated Debt 
(as defined in the REA Agreement) to the Purchaser. It is 
therefore appropriate to substitute the Purchaser for REA in 
respect of the obligations of REA under the REA Agreement. 
Accordingly, the Company, REA, the Purchaser and the 
Creditor hereby agree as follows: Effective upon the date of 
Sale of shares of stock of the Company and all of the 
Subordinated Debt by REA to the Purchaser, REA shall be 
peienred from each and every obligation and liability under 


the REA Agreement, and the Purchaser shall succeed to and be 


oe RN Se AT SN 
A PA CABO SERA T RES AIOE ee ILENE A RTI BBE, cab. — 
ee SE HE MENS REY PE ANT OWE STATS DET SRR sneha essentials SPSS aS Saat Tasers OS 
A RT a ih su aoe emcee se eat _ a 

pas emma tains ee an aN tenn MARE 

2 RA co 


177a 
Exhibit JE 107 


substituted for REA in respect thereof. The REA Agreement as 
modified by this Novation Agreement is attached hereto as 


Exhibit 1. 


REA LEASING CORPORATION, 
by 


Attest: 


RAILWAY EXPRESS AGENCY, INCORPORATED, 
by 
Attest: 


{NAME OF PURCHASER), - 
by 
Attest: 


BROWN BROTHERS HARRIMAN & CO., 


by 
Attest: 


Fxhibtt 1 
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November 1, 1968 


R © A Leasing Corporation 
219 East 42nd Street 
New York, New York 10017 


Near Sirs: 


You (the "Comnany") propose to enter into a 
Supplemental Agreement dated as of November 1, 1958, between 
you and Brown Brothers Harriman & Co. ("BAH"), to a Lease 
dated as of Mav 10, 1966, betwen you and 83H (said lease as 
amended herein called the Lease Agreement) relating to the 
leasing of trailers for a veriod of eight years from the 
date of delivery of such trailers to the Company. You 
further propose to enter into a Novation Arreement dated 
.as of November 1, 1968, among you, the undersipned, RBH and 
Railway Exoress Agency, Incornorated ("REA"). The undersigned 
as owner of, % of the outstandine canital stock of the 
Company hereby agrees as follows: 


. (1) “The iidersipned aprees, for the benefit of 
: “" that’ any present or future claims 
thorein called "Subordinated Debt") which the 
_undersisned may now or at any time hereafter 
“have against the Company for money advanced 
or lent by the undersigned to the Comnany or 
"to others for the Comoany's account, ineluding 
> but not limited to claims represented hy 
- promissory notes, shall at all times be junior 
and subordinate to the pavment of all rentals 
and all other sums at anv time owing bv the 
‘ Company pursuant to the Lease Apreement 
(herein called "Superior Debt"). Amounts of 
open account indebtedness in excess of 
$500,000 owed by the Company to the undersigned 
shall be included in and constitute vart of 
Subordinated Debt as defined herein. 
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(2) Except as otherwise expressly permitted 
herein, the undersigned will not, without 
BBH's prior written consent, demand or 
receive payment of, request or obtain 
any security for, make any assignment or 
transfer to others of, or bring any act.on 
or join with any creditor in any action or 
proceeding for the enforcement of, or re- 
lease the whole or any part of the Sub- 
ordinated Debt. 


Upon any distribution of any assets of the 
Company, whether by reason of sale, reorgani- 
zation, liquidation, dissolution, arrangement, 
bankruptcy, receivership, or any other mar- 
shalling of the assets and liabilities of the 
Company, BBH shall be entitled’ to receive 
payment in full sf all Superior Debt prior 

to the payment of all or any part of the 
Subordinated Debt. To enable BBH to assert 
and enforce its rights hereunder in any such 
proceeding or upon the happening of any 

such event, BBH or any person designated 

by it is hereby irrevocably appointed 
attorney-in-fact for the undersigned with 
full power to act in the place and stead 

of the undersigned, including the rignt to 
make, present, file and vote such proofs of 
claim against the Company on account of all 
or any part of the Subordinated Debt as BSH 
may deem advisable and to receive and collect 
any and all dividends or other payments 
allocable to the Subordinated Dedt and to 
apply the same on account of Superior Debt. 
The undersigned will execute and deliver to 
BBH such instruments as may be necessary 

to enforce all or any part of the Subordinated 
Debt, to effectuate the aforesaid power of 
attorney and to effect collection of any and 
all dividends or other payments which may be 
made at any time on account of Subordinated 
Dedt. : 


Notwithstanding anything herein to the con- 
trary, the Company shall have the right to 
pay, and the undersigned shall have the 
right to receive, during any fiscal year, 
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c+ 


payments on Subordinated Debt in amounts 

not exceeding 50% of the net earnings 

after taxes and depreciation of the Com- 
pany for the previous year, providea, 
however, that no such payment shall be made 
ir at the time of such payment or after 
giving effect thereto, (1) the undersigned 
shall be in default under any of its agree- 
ments hereunder or (ii) any Event of Default 
as defined in the Lease Agreement or any 
event which with the notice or lapse of time 
specified therein would become such an event 
of default has occurred and is continuing, 
or (iii) the ratio of "Indebtedness" to 

"Net Worth" of the Company (it being under- 
stood and agreed that when used in this 
letter the terms "Indebtedness" and "Net 
Worth" shall have the same meaning as 
defined in paragraph (x8) (a) of the Lease 
Agreement) shall exceed 5 to 1, or (iv) any 
payment on Subordinated Debt shall be from 
sources other than earnings of the Company 
for the yeer during which such payment is 
made, or (v) the aggregate of paid-in 
capital and earned surplus of the Company 
shall be less than $2,500,000; and provided 
further, that any such payment of Subordinated 
Debt shall be in lieu of any payment of 
dividends to all stockholders of the Company, 
including but not limited to the undersigned, 
‘regardless of amount, for the fiscal year 
during or with respect to which any such 
payment on Subordinated Debt is made. 


The undersigned agrees that all promissory 
notes or other negotiable instruments at 

any time evidencing any part of the Sub- 
ordinated Debt shall, if BBH should so 
request, be marked with a suitable legend = 
indicating that the payment thereof is” 
subject to the subordination agreement ~ 
contained herein. a 
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The rights and privileges granted to BBH 
under paragrarvhs 1 through 5 above are 
subject to the rights, if any, granted 

to Continental Illinois Nationai Bank 

and Trust Company of Chicago and Morgan 
Guaranty Trust Coninany of New York under 
the subordination provisions of letter 
agreements dated October 15, 1965 and 
December 15, 1965, respectively, as amended 
to date. 


The provisions of pararravhs 1 through 5 
above are solely for the purpose of defin- 
ing the resnective rights of BBH, on the 
one hand and the undersigned on the other 
hand, and nothing, contained in said nara- 
gracns shall be deemed to rrant to any other 
person, including the Company and its 
creditors, any ri¢ht or privilece hereunder, 
nor shall any of the vrovistons thereof im- 
pair, as between the undersifned and the 
Company, the obligation of the Company, 
which 4s unconditional and absolute, to 

pay to the undersigned all princival of 

and interest on the Subordinated Debt in 
accordance with the terms of any notes 
evidencing, the same, nor prevent the under- 
signed from exercising all rishts and 
remedies permitted to the undersiened, 
whether under any such promissory note or 
otherwise, subject to the rights of BBE 
hereunder. 


The undersigned agrees that so lonr as any 
of the Supertor Debt remains outstanding, 
the undersivned will not sell «7 otherwise 
dispose or encumber any of the sanital stock 
of the Company, except that the undersigned 
shall have the right to sell any common — 
stock of the Company provided that the 
uncersipned continues at all times to own 
beneficially and of record at least 51% of 
the voting stock of the Company. 
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The undersigned agrees that in the event 

the ratio of the Company's "Indebtedness" 

to its "Net Worth" shall at eny time ex- 

ceed 5 tol, the undersigned will from 

time to time, immediately upon request by 
BBH, purchase common stock of the Company 

Or promissory notes of the Company, or 

both, such purchases to be for cash in 
amonts which will cause the ratio of such 
. Indebtedness to Net Worth to not exceed 5 

to 1 at any time. All sums advanced to . 
the Company for the purchase of promissory. 
notes shall constitute monies advanced by § ~ 
the undersigned to the Company and shall 
constitute part of the Subordinated Debdt 

asp herein defined. : 


The Undersigned agrees that BBH may enter 
into any agreement or agreements, and 
amendments thereof, as may be mutually 
agreed between BBH and the Company, and 

BBH may extend the time for payment of 
and/or renew all or any part of the Superior 
Debt, release all or any part thereof, accept 
partial payment thereon, or settle, release 
on terms satisfactory to BBH or by operation 
of law or otherwise, compound, compromise, 
collect or otherwise liquidate any Superior 
Debt or any security therefor in any manner, 
consent to the transfer of security and did 
and purchase at any sale, all without notice 
to the undersigned and without in any way 
impairing or affecting the obligations of 
the undersigned under this agreement. 


The undersigned hereby waives acceptance of this 
agreement by BBH. This letter agreement shall be deemed 
to be a contract made in the State of New York and shall be 
governed, construed and enforced in accordance with the laws 
thereof, and shall inure to the benefit of BBH, its suc- 
cessors and assigns, and may not be terminated, modified or 
any provision hereof waived without the prior written con- 
sent of BBH. i : 


If the foregoing is satisfactory, please evidence 
your approval by signing below and return to us three of 
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the enclosed copies hereof, one of which the undersigned 
aprees to deliver to BBH. 


Very truly yours, 


(NAME OF PURCHASER] 


By 


We approve and accent the 
foreroing arreement and arree 
to be bound thereby: 


R FE A LEASING CORPORATION 


By 


teeeeneeeteieentnaiennnneeneeeenemmemnene een eee 
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(Draft of Septenter 29, 1962) 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpo- 
ration, a Délaware ~orporation (hereinafter 
called the Company), and C.I.T. Leasing Cor- 
poration, a Delaware cornoration (hereinafter 
called the Creditor), to Lease Arreement 
dated as of March 11, 1966, between the par- 


ties hereto (hereinafter called the Lease). 


Railway Express Agency, Incorporated, a Delaware 


corporation (hereinafter called REA), proposes to sell 

shares, constituting | 2, of the stock of the Com~ 
pany to [name of purchaser] (hereinafter called the Purchaser). 
It is therefore appropriate to amend the Lease to reflect the 
altered relationship between REA and the Company and the new 
relationship between the Purchaser and the Company. 

Accordingly, the Company and the Creditor hereby 

agree as follows: 

(1) Section 11(b) of the Lease is hereby amended by 
deleting "REA" from the first place in which it appears 
in subparagraph (41411) thereof and substituting therefor 
"(name of purchaser] (hereinafter called the Purchaser)", 
and Sections 11(b)(111), 11(b)(iv), 12(a), 22(n), 15(f), 
15(g), 15(h) and 15(1) of the ieeee are hereby amended 
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by deleting "REA" from each place in which it appears” 
therien and substituting therefor in each such place 
“the Purchaser", 

(2) The Creditor hereby agrees and consents that 
the amendment or modification of the REA Agreement, the 
Greyhound Agreement and the Continental Agreement (as 
such terms are defined in the Lease) so as to be in sub- 
Stantially the form of Exhibits 1, 2 and 3, respectively, 
hereto, and the consent of the Company to such amencments 
or modifications, shall not constitute a breach of the 
provisions of Section 12(f) of the Lease and such arend- 
ments, modifications and consents, and -the sale of 

shares of stock of the Company by REA to the 
Purchaser shall not constitute an event of default under 
Sections 1e(e) of the Lease. 

(3) Exhibit B to the Lease is hereby deleted and 
Exhibit 1, attached hereto, is substituted therefor. 

All references in the Lease to Exhibit Bor the REA 
Agreement shall hereafter be deemed to refer to Exht- 
pit 1. 

(4) Prior to the execution hereof, the Company 

Shall have Gelivered to the Creditor a certified copy 


of resolutions of the Board of Directors of the Company 


authorizing the execution and delivery of this Supple- 
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mental Agreement and, prior to the execution hereof, an 
opinion of counsel for the Company to the effect that 

(a) this Supplemental Agreement has been duly authorized, 
executed and delivered by the Company, and (b) the Sup- 
plemental Agreement and the Lease, as amended by this 
Supplemental Agreement, constitute the valid and binding. 
obligations of the Company enforceable in accordance with 
their respective terms (subsect to limitations imposed by 
bankruptcy, insolvency, reorganization, moratorium and 
other laws affecting the enforcement of creditors! rizhts 
generally). a 


(5) ne foregoing consents, amendments and agree- 


ments shall be effective on the date of sale of 


shares of stock of the Company by REA to the 
Purchaser, and, except as herein amended, the Lease as 
in effect immediately prior to the execution of this 
Supplemental Agreement shall continue in full force and 


effect pursuant to the terms therof. 


IN WITNESS WHEREOF, the Company and the Creditor 
have caused this Supplemental Agreement to be duly executed 


by their duly authorized officers, all as of the day and 
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year first above written. 


REA LEASING CORPORATION, 


by 


Sn ee eee 


C.I.T. LEASING CORPORATION, 


by 
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(Draft of September 30, 1968) 


NOVATION AGREEMENT, dated as of November 


1, 1968, among REA Leasing Corporation, a Dela- 
ware corporation (hereinafter called the Com- 
pany), Railway Express Agency, Incorporated, a 
Delaware corporation (hereinafter called REA), 
{name of purchaser] (hereinafter called the 
Purchaser) and C.I.T. Leasing Corpvoration, a 
Peiawaee gardonceten (hereinafter called the 


Creditor). 


Pursuant to a letter agreement, dated March 1l, 
1966, of REA with the Company (hereinafter called the REA 
Agreement), REA undertook certain obligations for the benefit 
of the Creditor. REA now proposes to sell shares, 
constituting %, of the stock of the Company to the Pur- 
chaser. It is therefore appropriate to substitute the 
Purchaser for REA in respect of the obligations of REA under 
the REA Agreement. 

Accordingly, the Company, REA, the Purchaser and the 
Creditor hereby agree as follows: Effective upon the date of 
sale of shares of stock of the Company by REA to the 
Purchaser, REA shall be released from each and every obliga- 
tion and liability under the REA Agreement, and the Purchaser 


shall succeed to and be substituted for REA in respect thereof. 
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The REA Agreement as modified by this Novation Agreement is 
attached hereto as Exhibit 1. 


REA LEASING CORPORATION, 
by 


Attest: 


RAILWAY EXPRESS AGENCY, INCORPORATED, 


by 


Attest: 


(NAME OF PURCHASER], 
by 


Attest: 


C.I.T. LEASING CORPORATION, 


by 


Attest: 
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November 1, 1968 


R FE A Leasing Corporation 
219 East 42nd Street 
New York, New York 10017 


Dear Sirs: 


You (the "Comnany") propose to enter into a 
Suoplemental Agreement dated as of November 1, 19458, between 
you and C.I.T. Leasing Corporation ("C.I.7."), to a Lease 
Amreement dated as of March 11, 1966, between you and C.I.T. 
(said Lease Agreement as so amended pbeinr herein called the 
"Lease Agreement") relating to the leasine of trailers for a 
period of nine years from the date of delivery of such 
trailers to the Company. Accordingly, the undersigned as 
owner of per cent of the outstanding capita) stock of the 
Company hereby agrees as follows: 


(1) The undersirned aprees, for the benefit of 
C.I.T., that any present or future claims 
(herein called "Subordinated Debt") which the 
undersigned may now or at any time hereafter 
have against the Comvany for money advanced 
or lent by the undersigned or by Railway 
Exvoress Agency, Incorporated ("REA") to the 
Company or to others for the Company's 
account, including but not limited to claims 
revresented by promissory notes, shall at all 
times be juntor and subordinate to the payment 
of all rentals and all other sums at any time 
owing by the Company pursuant to the Lease 
Agreement (herein called "Superior Debt"). 
Amounts of open account. indebtedness in excess 
of $500,000 owed by the Company to the 
undersigned shall be included in and constitute 
part of Subordinated Debt as defined herein. 
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Except as otherwise expressly permitted 
herein, the undersigned will not, without 
c.I.T.'s prior written consent, demand 

or receive payment of, request or obtain 
any security for, make any assignment or 
transfer to others of, or bring anv action 
or join with any creditor in any action or 
preceeding for the enforcement of, or 
release the whole or any part of the 
Subordinated Debt. 


Upon any distribution of any assets of the 
Company, whether by reason of sale, reorrani- 
zation, liquidation, dissolution. arrangement, 
bankruptcy, receivership, or any other 
marshalling of th assets and liahilities of 
the Company, C.I.1. shall be entitled to 
receive payment in full of all Superior Debt 
prior to the payment of all or any part of 
the Subordinated Debt. To enable C.I.T. to 
assert and enforce its rights hereunder in 
any such proceeding or upon the happening of 
any such event, C.1I.T. or any person cesig- 
nated by it is hereby irrevocably appointed 
attorney-in-fact for the undersinned with 

full power to act in the place and stead 

of the undersigned, including the right to 
make, present, file and vote such proofs of 
claim against the Company on account of all 
or any part of the Subordinated Debt as C.I.T. 
may deem advisable and to receive and collect 
any and all dividends or other payments 
allocable to the Subordinated Debt and to 
apply the same on account of Superior Debt. 
The undersigned will execute and deliver to 
C.I.T. such instruments as may be necessary 
to enforce all or any part of the Subordinated 
Debt, to effectuate the aforesaid power of 
attorney and to effect collection of any and 
all dividends or other payments which may be 
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a. at any time on account of Subordinated 
‘Debt. . 


Notwithstanding anything herein to the con- 
trary, the Company shall have the right to 
pay, and the undersigned shall have the 

right to receive, during any fiscal yeur, . 
payments on Subordinated Debt in amounts not 
exceeding 50% of the net earnings efter taxes 
‘and depreciation of the Company for the pre- 
vious year, provided, however, that no such 
payment shall be made if at the time of such 
payment or after giving effect thercto, 

(1) the undersigned shall be in default under 
any of its agreements hereunder or (141) any 
Event of Default as aefined in the Izase 
Agreement or any event which with the notice 
or lapse of time specified therein would 
become such an event of default has occurred 
and is continuing, or (1441) the ratio of 
“Indettedness" to "Net Worth" of the Company 
(4t being understood and agreed that when ¢ 
used in this letter the terms "Indebtedness" 
and "Net Worth" sholl have the same meaning 
as defined in paragraph §22) (a) of the Lease 
Agreement) shall execed 5 to 1, or (iv) ary 
payment on Suboréineted Debt shall be from 
sources other than carnings of the Company 
for the year during which such payment is 
made, or (v) the agsregate of paid-in 

capital and earned surplus of the Company 
shall be less than $2,500,000; and provided 
further, that any cuch payment of Subordinated 
Debt shall be in lieu of eny payment of 
dividends to all stockholders of the Company, 
including but not limited to the undersigned, 
regardless of amount, for the fiscal year 
during or with respect to which any such 
‘payment on Subordinated Debt is made, - 


Tne undersicned agrees thet all promissory 
noves or other negotiable instrunents at 
any time evidencing any part of the Subd. 
ordinated Debt shall, if C.I.%. should so 


; YY 
. ae af, 


Cr a ee ‘ hee wel 
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request, be marked with a suitable legend 
indicating that the payment thereof is 
subject to the subordination agreement 
contained herein. 


The rights and privileges granted to C.I.7. 
under paragraph 1 through 5 above are 
subject to the rights, if any, pranted to 
Continental Illinois National Rank and Trust 
Company of Chicago and Morgan Guaranty Trust 
Company of New York under the subordination 
provisions of letter agreements dated 
October 15, 1965, and December 15, 1965, 

as amended to date. 


The provisions of paragraphs 1 through 5 
above are solely for the purpose of defining, 
- the respective rights of C.I.T., on the one 
hand and the undersigned on the other hand, 
ana nothing contained in said paragraphs 
shall be deemed to grant to any other person, 
including the Company and its creditors, any 
right or privilege hereunder, nor shall any 
of the prov. sions thereof impair, as between 
the undersigned and the Company, the oblige- 
tion of the Company, which 4s uncondixcional 
and absolute, te pay to the undersigned all 
principal of and interest on the Subordinated 
Debt in accordance with the terms of any 
notes evidencing the same, nor prevent the 
undersigned from exercising all rights and 
remedies permitted to the undersigned, whether 
um 2 any such promissory note or otherwise, 
suvject to the rights of C.I.T. hereunder. 


The undersigned agrees that so long as any 

of the Superior Debt remains outstanding, 

the undersigned will not sell or otherwise 
dispose or encumber any of the capital stock 
of the Company, except that the undersigned 
shall have the right to sell any common stock 
of the Company provided that the undersigned 
continues at all times to own beneficially 
and of record at least 512% of the voting 
stock of the Company. 
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The undersigned agrees that in the event the 
ratio of the Company's "Indehtedness" to its 
"Net Worth" shall at any time exceed 5 to 1, 
the undersigned will from tim> to time, 
immediately upon request by C.I.T., purchase Common 
stock of the Company or prom!ssory notes of 
the Company, or both, such purchases to be 
for cash in amounts which will cause the 
ratio of such Indebtedness to Net Worth to 
not exceed 5 to 1 at any time. All sums 
advanced to the Company for the purchase of 
promissory notes shall constitute monies 
advanced by the undersigned to the Company 
and shall constitute part of the Subordinated 
Debt as herein defined. 


The undersigned agrees that C.I.T. may enter 
into any agreement or arreements, and 
amendments thereof, as may be mutually agreed 
between C.I.T. and the Company, and C.I.T. 
may extend the time for payment of and/or 
renew ali or any part of the Superior Debt, 
release all or any part thereof, accept 
partial payment thereon, or settle, release 
on terms satisfactory to C.I.T. or by 
operation of law or otherwise, compound, 
compromise, collect or otherwise liquidate 
any Superior Debt or any security therefor 
in any manner, consent to the transfer of 
security and bid and purchase at any sale, 
all without notice to the undersifgned and 
without in any way impairing or affecting 
the obligations of the undersign:d under 
this Agreement. 


The undersigned hereby waives acceptance of this 
agreement by C.I.T. This letter agreement shall be deemec , 
to be a contract made in the State of New York and shall be 
governed, construed and enforced in accordance with the laws 
thereof, and shall inure to the benefit of C.I.T., its 
successors and assigns, and may not be terminated, modified 
ar any provision hereof waived without the prior written 
consent of C.1.T. 


If the foregoing is satisfactory, please evidence 
your approval ry signing below and return to us three of 
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the enclosed copies hereof, one of which the undersigned 
agrees to deliver to C.I.T. 


Very truly yours, 


(NAME OF PURCHASER] 
- -- by ‘ 


We approve and accept the 
foregoing agreement and agree 
to be bound thereby: 


R E A LEASING CORPORATION © 
by : 
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(Draft of September 30, 1968) 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpora- 
tion, a Delaware corporation (hereinafter 
called the Company), aod Herbert T. Lundahl 
and John F. Futcher as trustees for United 
California Bank, a California banking corpora- 
tion (said trustees being hereinafter collec- 
tively called the Creditor), to Lease Agreement 
dated ' , between the bartiss 


hereto (hereinafter called the Lease). 


. Railway Express Agency, Incorporated, a Delaware 
corporation (hereinafter called REA), proposes to sell 
shares, constituting %, of the stock of the Conm- 
pany to [name of purchaser] (hereinafter called the Purchaser). 
It is therefore appropriate to amend the Lease to reflect the 
altered relationship between REA and the Company and the new 
relationship between the Purchaser and the Company. 
Accordingly, the enna and the Creditor hereby 
agree as follows: ‘ ee 
(1) Section 10(b) of the Lease is hereby amended by 
deleting "REA" from the first place ‘n which it appears 
in subparagraph (114) thereof and substituting therefor 
"(name of purchaser) (hereinafter called the Purchaser)", 
and Section ll(a), 14(e), 14(f), 14(g) and 14(h) of the 
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Lease are hereby amended by deleting "REA" from eact place 


in which it appears therein and substituting therefer in 


each such place "the Purchaser", 


(2) ‘The creditor hereby agrees and consents that 


the amondment or modification of the REA Agreement (as 


Such term is defined in the Lease) so as to be in sub- 


stantially the form of Exhibit 1 hereto, and the consent 


of the Company to such amendment or modification, shall 


not constitute a breach of the provisions of Section 
11(f) of the Lease. 


- (3) Exhibit B to the Lease is hereby deleted and 


Exhibit 1, attached hereto, is substituted therefor. All 


. references in the Lease to Exhibit B or the REA Agreement 


shall hereafter be deemed to refer to Exhibit 1. 


(4) Prior to the execution hereof, the Company 


shall have delivered to the Creditor a certified copy 


of resolutions of the Board of Directors of the Company - 


authorizing the execution and delivery of this Supple- 


mental Agreement and, prior to the execution hereof, an 


opinion of counsel for the Company to the effect that 


(a) this Supplemental Agreement has been duly authorized, 


Ml ‘executed and delivered by the Company, and (b) the Sup- 


plemental Agreement and the Lease, as amended by this 


Supplemental Agreement, constitute the valid and binding 
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obligations of the Company enforceable in accordance 
with their respective terms (subject to limitations 
imposed by bankruptcy, insolvency, reorganization, 
moratorium and ether lawa -affecting the enforcement of 
creditors! rights generally}. 

: (5) The foregoing cousents, amendments and agree- 


ments shall be effective on the date of sale of 


shares of stock of the Company by REA to the 
Purchaser, and, except as herein amended, the Lease as 
in effect immediately prior to the execution of this 
Supplemental Agreement shali continue in full force and 


A effect pursuant to the terms thereof. _ 


IN WITNESS WHEREOF, the Company and the Creditor 
have caused this Supplemental Agreement co be duly executed 
by their duly authorized officers, all as of the day and 


year first above written. 


| REA LEASING CORPORATION, 
Attest: by 


RR NY HS e 


Herbert T. Lundahl, as Trustee 


John F. rutcher, av (rustee 


es 
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(Draft of September 3), 1968) 


NOVATION AGREEMENT, dated as of November 
1, 1968, among REA Leasing Corporart.n, a Dela~- 
ware corporation (hereinafter called the Com- » 
pany), Railway Express Agency, Incerporated, | 
a Delaware corporation (hereinafter called REA), 
[name of purchaser] (hereinafter called the 
Purchaser) and Herbert T. Lundahl and Jchn F. 
Futcher, as trustees for United california 


Bank, a California banking corporation (said 


trustees hereinafter collectively called the 


Creditor). 


Pursuant to a letter agreement, dr ed a 
19 , of REA with the Company (hereinafter called the REi 
' Agreement), REA undertook certain obligations for the berefit 
ef the Creditor. REA now preposes to sell - shares, 
constituting @, of the steck of the Cempany to the Purchaser. 
It is therefore apprepriate to substitute the Purchaser ie REA 


in respect of the obligations of REA under the REA Agreement. 


Accordingly, the Company, REA, the Purchaser ané che f 
Crediter hereby agree as follows: Effective upen the date of 
sale of shares of stock of the Company by REA to 

the Purchaser, REA shall be released frem each and every obli- 
gation and liability under the REA Agreement, and the Purchaser | 
shall succeed to and be aubstituted for REA in respect therecf. 
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The REA Agreement as modified by this Nevation Agreement is 
aviached hereto as Exhibit 1. 


‘REA LEASING CORPORATION, 
by 


, AILWAY EXPRESS AGENCY, INCORPORATED, 


by 
Attest: 


[NAME OF PURCHASER], 


by. 
Attest: 


John F¥. Futcher, as Trustee 
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Dated as of 
November 1, 1968 
REA Leasing Corporation 
219 East 42nd Street 
New York, N. Y. 10017 


Gentlemen: 


You (the "Company") have entered into an agreement 
(the "Security Agreement") dated with United 
California Bank (the "Bank") relating to the sale of trailers. 
You propose to enter into a Supplemental Agreement dated as 
of November 1, 1968, between the Company and Herbert T. Lundahl 
“and John F. Futcher, as Trustees for the benefit of the Bank, 
to a Lease Agreement dated- » between the 
parties thereto. In connection therewith the Company proposes 
to enter into a Novation Agreement dated as of November l, 
1968, among the Company, the above-mentioned trustees for the 
Bank, the undersigned and Railway Express Agency, Incorporated 
("REA"). Accordingly, the undersigned, es owner of tof 
the outstanding capital stock of the Company, hereby agrees 
as follows: 

(1) The undersigned agrees, for the benefit of Bank, 
that any present or future claims (herein called 
"Subordinated Debt") which the undersigned may now 
or at any time hereafter have against the Company 
for money advanced or lent by the undersigned or by 
REA to the Company or to others for the Company's 
account, including, but not limited to, claims 
represented by promissory notes, shall at all times 
be junior and subordinate to the payment of all sums 

at any time owing by the Company pursuant to the 
Security Agreement (herein called “Superior Debt"). 


Except as otherwise expressly permitted herein, 

the undersigned will not, without Bank's prior 
written consent, demand or receive payment of, 
request or obtain any security for, make any assign- 
ment or transfer to others of, or bring any actien 
or jctn with any creditor in any action or pro- 
ceeding for the enforcement of, or release the whole 
or any part of the Subordinated Debt. 


Upon any distribution of any assets of the Company, 
whether by reason of sale, reorganization, liqui- 
dation, dissolution, arrangement, bankruptcy, 
receivership, or any other marshalling of the assets 
and liabilities of the Company, Bank shall be en- 
titled to receive payment in full of all Superior 
Debt prior to the payment of all or any part of the 
Subordinated Debt. To enable Bank to assert and 
enforce its rights hereunder in any such proceeding 
or upon the happening of any such event, Bank or 
any person designated by it is hereby irrevocably 
appointed attorney-in-fact for the undersigned with 
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Riis A Leasing Corpori.tion 
Page 2 


. 


full power to act in the place anc stout 
undersigned, including the right vo mone 
file und vote such proofs of ecloin une. 45% 
Company or. account of all or any parse of 
‘Subordinated Debt as Rank may deen advisc: 


. 
we 


swe, 
osete 


‘ 
and to apply the same on uccount of Supers. 
The undersifncd will execute and Cciives 
such instruments as may be NCCEuoary CO enforce 
all or any part of the Saborilnated eS Cada. 
effectuate the afouresaid PORCS OF BLLOSie oc 
to effect coilection of any unc 431 Gfvénence 
other payrents which may be mage at ane : 
account of Subordinated Devt. 


os 
é 


‘ ; 
© oe wo ts 
PP Loewy 


oS OC SS Cy a tet oe" 
i¢ 


The undersigned agrees that a12 pronissuse 
or other negotiable Instruments at any tine 
evidencing any part of the Subdordinated Bes 

if Bank should so request, be murzed with z 
able legerd indicating that the payment tn 

is subject to the subordination agreement cone . 
tained herein. ‘oS 
The provisions of paragraphs 1 trroush 4 

solely for the purpose of definine the Secccs 
rights of Bank, on the one hand and the uncer: 

on the other hand, and nothing ccontainea in 
paragraphs shall be deemed to Grant to anv oz 
person, including the Company and , 

right or privilege hereunder, nor shi ZnS OF < 
provisions thereof impair, as between tne ener 
and the Company, the oblipat'on of the Compan, 
which 4s unconditional and avsolutc, to pul VG oe 
undersipnned a)l principal of and taterest on “Sant 
Subordinated Debt in accordance «ith the ters Gl 
any notes evidencing the same, nor prevent the 
undersijned from cxercisins, all rsehts and Peiati les: 
permitted to the undersigned, whether under Guy Gust 
promissory note or otherwise, subicct to the Mensa 
of Bank hereunder. ‘ 


The undersigned agrees that so long as any of che 
Superior Debt remains outstanding, the uncérst :ncd 
will not sell or otherwise dispose of cor Cneusnoes 
. any of the capital stock of the Company, excess 

that the undersigned shall have the richt to seli 

any common stock of the Company provided thas the 
undersipned continues at all times to own werner .claiiy 
and of record at least 51% of the voting stock of 

the Company. : 


RS A ES ee a CERNE OE “ee 


. 
° 


The undersigned agrees that in the event vie Mie ie 


- 
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of the Compuny's Indeotevcness" te tts oe 

shall at uny time exceed 5 wo 2, tht ene tiites : 

Will froa tame to tine, amned ated y ‘aye oe. ee arr 

by Bank, purchase common stock of tne Conic. &.° 
promissory notes of the Company, or DOvre, suche 
purchases to be for cash in amounts whien-wils 
cause the ratio of such Indebtceness to Net Neows 
to not exceed 5 to l at any time. All sums nudvanece 
to the Company for the purcnase of such Plus haar 
notes shall constitute monies adveneed Be Sta: 
S4yned to the Company and shail constitute ree 

the Gubocdinated Debt an hese. n GdeSincee. #28 ce 
purpose sereof “Net Wortn™ shel meus fal te. 
angregave Of capital and cursus of the Suteun? 
Plus its tax equuiszation resesve; ane (2, 

as no event of cefault specified in the 

Agrecmens and no event which with the notes: 

lapse of time specified therein weuld besone. . 
event of default snaii have occurred anc te c: 
tinuing, the unpaid principal GMVUNG, at thre ulne 
of computation, of Subordinated Debt. 38 °2G620268., 
for the purpose hercoof; "indebtedness" shall ‘mean 
the aggregate of (2) indebtedness of the Conny 
(other than Subordinated Debt for MONnCyY Soscroucd7; 
(y) all other items which ain accordance «i 
accounting practices would be included ao, Cnn ost 
total liabilities us showing on the liahs: 

of a balance sheet (other than tax depres 
equalization reservei; and 'z) the deprecz: 

of all equipment cx personal property Sei. SUS i; 
Company under ieases, st being understood th: 

the computation of such deprecieted value’ suct, 
leased equipment and property shall be Gupreciitec 
on a straight line basis in accordance with EenGrs..7 
accepted accounting principies, at a rate which would 
fully depreciate such equipment and property 37 
eight years. _ a : 

If at any time during the tera of the Secur: 

ment there is insufficient cask en hand in tre Conpauny 
to pay an instalment due and owing unmier sate mecur.vy. 
Agreement, the undersigned asrees tnat it wists, 
dimmediately upon request by Bank, purchase con.on 
stock of the Company or promissory note: of the 
Company, or both, such purchases to be Sor eiuan in’ 
‘amounts which wit? make available to the Cam: ine 

cash sufficient to pay such current tnstalnens ater 
said Security Agreement. All sums advance to tne 
Company for the purchase of such POM SBME Soles, 
shall constitute monies advanced by the un.eszis 

to the Company anu shail constitute purt of vie 
Subordinated Debt a3 herein defined. 


e es 
e 


The unde: signed agrees that Bank may onter ince fa. 
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agreement or agreements, and amendments thereof, 

as may be mutually agreed between Bank and the 
Company, and Bank may extend the time for payme it 

of and/or renew all or any part of the Superior 
Debt, release all or any part thereof, accept 
partial payment thereon, or settle, release on terms 
satisfactory to Bank or by operation of law or other- 
wise, compound, compromise, collect or otherwise 
liquidate any Superior Debt or any security therefor 
in any manner, consent to the transfer of security 
and bid and purchase at any sale, all without 

notice to the undersigned and without in any way 
impairing or affecting the obligations of the under- 
signed under this agreement. 


The undersigned hereby waives acceptance of this agreement by Bank. 
This letter agreement shall be deemed to be a contract made in the 
State of California and shall be governed, construed and enforced 
in accordance with the laws thereof, and shall inure to the benefit 
of Bank, its successors and assigns, and may not be terminated, 
modified or any provision hereof waived without the prior written 
consent of Bank. 


If the foregoing is satisfactory, please evidence your approval 

by signing below and return to us three of the enclosed copies 

hereof, one of which the undersigned agrees to deliver to Bank. 
Yours very truly, 


[NAME OF PURCHASER] 


By 


We approve and accept the 
foregoing agreement and agree 
to be bound thereby. 


REA LEASING CORPORATION 
By 
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(Draft of October 1, 1958) 


# 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpora- 
tion, a Delaware corporation (hereinafter 
called the Company), and Strick Corporation, 

a Pennsylvania corporation (hereinafter 
called the Creditor), to Lease Agreement 


dated July 1, 1966, between the parties 


hereto (hereinafter called the Lease). 


Railway Express Agency, Incorporated, a Delaware 
corporation (hereinafter called REA), proposes to sell 
shares, constituting Z, of the stock of the Company to 
{name of purchaser] (hereinafter called the Purchaser). It 
is therefore appropriate to amend the Lease to reflect the 
altered relationship between REA and the Company and the new 
relationship between the Purchaser and the Company. 

Accordingly, the Company and the Creditor hereby 
agree as follows: 

(1) Section 9(a) of the Lease is hereby amended by 
deleting "REA" from the first place in which it appears 
in subparagraph (111) and substituting therefor "[name of 
purchaser) (hereinafter called the Purchaser)", and Sec- 
tions 9(a)(iv), 14(g), and 14(nh) of the Lease are hereby 
amended by deleting "REA" from each place in which it 


appears therein and substituting therefor in each such 
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place "the Purchaser". 

(2) The Creditor hereby agrees and consents that 
the amendment or modification of the REA Agreement, tlie 
Greyhound Agreement and the Continental Agreement (as 
such terms are defined in the Lease) so as to be in sub- 
stantially the form of Exhibits 1, 2 and 3, respectively, 
hereto, and the consent of the Company to such amendments 
or modifications, shall not constitute a breach of the 
provisions of Section 10(d) of the Lease; and such amend- 
ments, modifications and consents, and the sale of 
shares of stock of the Company by REA to the Purchaser, 
shall not constitute .n Event of Default unde: “ection 
14(e) of the Lease. 

(3) Exhibit B to the Lease is hereby deleted and 
Exhibit 1, attached hereto, is substituted therefor. All 
references in the Lease to Exhibit B or the REA Agreement 
shall hereafter be deemed to refer to Exhibit l. 


(4) Prior to the execution hereof, the Company 


shall have delivered to the Creditor a certified copy 


of resolutions of the Board of Directors of the Company 
authorizing the execution and delivery of this Supple- 
mental Agreement and, prior to the execution hereof, an 
opinion of counsel fer the Company to the effect that 

(a) this Supplemental Agreement has been duly authorized, 
executed and delivered by the Company, and (b) the Sup- 
plemental Agreement and the Lease, as amended by this 
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Supplemental Agreement, constitute the valid and bind- 
ing obligations of the Company enforceable in accordance 
with their respective terms (subject to limitations 
4mposed by bankruptcy, insolvency, reorganization, nora- 
torium and other laws affecting the enforcement of credi- 
tors' rights generally). | 

(5) The foregoing consents, amendments and agree- 
ments shall be effective on the date of sale of 
shares of stock of the Company by REA to the Purchaser, 
and, except as herein amended, the Lease as tn effect 
immediately prior to the execution of this Supplemental 
Agreement shall continue in full force and effect pur- 


suant to the terms thereof. 


IN WITNESS WHEREOF, the Company and the Creditor 
have caused this Supplemental Agreement to be duly executed 
by their duly authorized officers, all as of the day and 


year first above written. 


REA LEASING CORPORATION, 


by 


Smee 


Attest: 


STRICK CORPORATION, 


by 


Attest: 
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(Draft of October 1, .19C%) 


NOVATION AGREEMENT, dated as of November 
1, 1968, among REA Leasing Corporation, a 
Delaware corporation (hereinafter called the 
Company), Railway Express Agency, Incorporated, 
a Delaware corporation (hereinafter called REA), 
{name of purchaser] (hereinafter called the 
Purchaser) and Strick Corporation, a Pennsyl- 
vania corporation (hereinafter called the 


Creditor). 


Pursuant to a letter agreement, dated 
1966, of REA with th Company (hereinafter called the REA 
Agreement), REA undertook certain obligations for the benefit 
of the Creditor. REA now proposes to sell shares, 
constituting z, of the stock of the Company to the Purchaser. 


It is therefore appropriate to substitute the Purchaser for 


REA in respect of the obligations of REA under the REA Agree- 


ment. 

Accordingly, the Company, REA, the Purchaser and the 
Creditor hereby agree as follews: Effective upon the date of 
sale of shares of stock of the Company by REA to the 
Purchaser, REA shall be released from each and every chien 
tion and liability under the REA Agreement, and the Purchaser 


shall succeed to and be substituted for REA in respect thereof. 
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The REA Agreement as modified by this Novation Agreement is 


attached hereto as Exhibit 1. 


REA LEASING CORPORATION, 


by 


Attest: 


RAILWAY EXPRESS AGENCY, INCOHPORATED, 


by 
Attest: 


[NAME OF PURCHASER], 


by 


Attest: 


STRICK CORPORATION, 
by 


Attest: 


. 


[Don Fe. lu, 2/6" 
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Exhitis 1 


November 1, 1368 


RE A Leasing Corporation 
219 East 42nd Street 
New York, New York 10017 


Gentlemen: « 


You (the "Company") propose to enter into a Supple- 
mental Agreement, dated as of November 1, 1968, between the 
Company and Strick Corporation ("Strick"), to a Lease Arreemert, 
dated July 1, 1966, between the Company and Stricx (said Lease 
Agreement as amended being herein called the "Lease Arreement"), 
relating to the leasing of trailers for a period of eight years 
from the date of delivery of such trailers to the Company. 
In connection therewith, the Company proposes to enter into a 
Novation Agreement, dated as of November 1, 1966, among the 
Comrany, Strick, the undersigned and Railway Exoress Agency, 
Incorporated ("REA"). Accordingly, the undersigned as owner of 
per cent of the outstanding capital stock of the Company 
hereby agrees as follows: 


(1) The undersigned agrees, for the benefit of 
Strick, that any present or future cla‘ns 
(herein called "Subordinated Debt") which 
the undersirned may now or at any time 
hereafter have against the Company for money 
advanced or lent by the undersigned or by 
REA to the Company or to others for the 
Company's account, including but not limited 
to claims represented by promissory notes, 
shall at all times be junior and subordinate 
to the payment of all rentals and all other 
sums at any time owing by the Company poursu- 
ant to the Lease Agreement (herein called 
"Superior Debt"), 


Except as otherwise expressly permitted 
herein, the undersigned will not, without 
Strick's prior written consent, demand or 
receive payment of, recuest or obtain any 
security for, make any assignment or transfer 
to others of, cr bring any action or join 
with any creditor in any action or proceeding 
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for the enforcenent of, or r2-i 
woole or any purt of tne Siscore. 
Upon any distribution of any assets of 
Company, whether by renson of sale, re= 
@rsanization, liquidation, dissolution, 
arransement, bankruptcy, reecelvershin, or 
any other morshalliny; of the assets and 
liabilities of the Conpany, Strick shall 

be entiticd to receive payment tn full of 
all Superior Debt prior to the payuent of 
all or aay part o: the Subordinated Debt. 

To enabl2 Strick to assert ane enforce its 
rigots hereunder in any such onreceedin: or 
upon the happenins of eny sucn event, Strick 
or any nereon designated by it is hereby 
irrevocably appointed attorncy-inefact for 
the understened with full power to act in 
the place and stcad of the undersigned, 
includgins the right to maze, present, file 
and vote such proofs of claim arainst the 
Company on account of all or any part of 
the Subordinated Deot as Stricn may dees 
advisable and to receive and collect any 

end all dividends or other paynents 
allocable to the Subordinated Devt and to 
apply the sane on account of Siperiox Debt. 
Tne undersiened will exeeute and deliver to 
Strick euch instrunents as nay be necessary 
to enforce all or any part of the Subordinatec 
Debt, to effectuate the aforesald power of 
attorney and to clfect cullection of any and 
@ll dividends or other paynents which aay be 
made at any time on account of Subordinated 
Debt. : 


Notwitnstandins anything herein to the cone 
trary, the Company shall have the richt to 
puy, ane the undersigned shall have the risht 
to receive, during any fiscal year, payinenuts 
on Subordinated Debt in amounts not execedin: 
50% of the net earnines after taxes and de= 
preciation of the Coapany for the previous 
year, provided, however, that no such payment 
shell be made if at the time of such paynent 


gen a Rar, Whe cee 3 
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Or after giving effect. thercta, (3) the 
undersilynaed shall be tn defanlt under any 
of its agreements hereunder or (74) any 
: Event of Default as defined in the Lease 
.. Ayvreement or any cvent wateh with the noztec 
Of lupne of time sneetfiled therein wereite 
become such an event of default hese occurred 
end is continuing, or event of defailt has 
eccurred and is continuing, or (i411) the 
ratio of "Indebtedness" to "Net Worth" of 


‘ Bourccs other than carninss of the C vanunsse 
oo! for the year durin; which, such payment ‘5s 
made, or (v) the agsresate of onidein en uttel 
and earr.ed surplus of the Comoany shall bo i 
less then $2,500,000; and provided further, ; ’ 
that any such peyinent of Subordinated Deht : 
shall be in licu of any payment of dividends 
. to 411 gtockholders of the Company, ineliudinae 
but not limited to the undersizned, rerard- 
Ls lees of amount, for the fiscal year dur:nz 
Or with respect to which any such payment 
on Subordinated Deot is made. 


- (5) The rights and privileges granted to Strick 
ioe undcr paravranhs 1 throuch 4) above are sive 
“ ject to the rights, if any, granted to Con- 
ao tincental Illinois National Benk and Trust 
Coinpany of Chica:;o and Morgan Guaranty Trust 
Company of New York and C.I.7. Leasine Core 
poration under the subordination provisions 
of letter agreements dated October 15, 145 
and Decenber 15, 1955, and March 11, 195°, as 
amended to date. 
(6) Tae provisions of paracranphs 1 throuch 4 
/% above ure solely for the purpose of defrinine 
* the respective rishts of Strick, on the one 
hand and the undersirned on the other hand, 
and nothing contained tn said pvaracranhs shall * 
be decred to. grant to any ether: persons, ine 
elnding the Company and its yreditors, aty 
right or privilese hereunder, nor shell any - | 


. : of the provisions thereof tiapalr, as between ; 
“ the undersigned an) the Conmpuny, the OULIi::Ge 

‘ @ tlon of the Company, whith Ln unconditional 

& ieee 3 ‘ : : is ed 


(8) 
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Pay es 


and absolute, to pay to the undersipned 

all principal of and interest on the Sub- 
ordinated Debt in accordance with the terms 
of any notes evidencing the same, nor 

prevent the undersigned from exercising 

all rights and remedies permitted to the 
undersigned, whether under any such promis- 
sory note or otherwise, subject to tne rights 
of Strick hereunder. 


The undersigned agrees that so long as any 

of the Suverior Debt rerains outstanding, 

the undersigned will not sell or otherwise 
dispose or encumber any of the capital stock 
of the Company, except that the undersipoed 
shall have the right to sell any commen 

stock of the Comrany provided that the under- 
siened continues at all times to own bene- 
ficially and of record at least 51% of the 
voting stock of the Company. 


The undersipned agrees that in the vent the 
ratio of the Company's "Indebtedness" to its 
"Net Worth" shall at any time exceed 5 to i, 
the undersiened will from time to time, 
immediately upon request by Strick, purchase 
common stock of the Company or promissory 
notes of the Company, or both, such pvurcaacc?: 
to be for cash in amounts which will cause t: 2 
ratio of such Indebtedness to Net Worth to 
not exceed 5 to 1 at any time. All sums 
advanced to the Company for the purchase of 
promissory notes shall constitute montes 
acvanced by the undersigned to the Comrany 
and shall constitute part of the Subordinated 
Debt as herein defined. 


The undersigned agrees that Strick may enter 
into any agreement or arreements, and amend- 
ments thereof, as may be mutually agreed be- 
tween Strick and the Comnany, and Strick may 
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extend the time for vayment of and/or 

renew all or any part of the Suverior 

Lebt, release all or any part thereof, 
accept partial payment thereon, or settle, 
release on terms satisfactory to Strick 

or by operation of law or otherwise,. com- 
pound, compromise, collect or otherwise 
liquidate any Superior Debt or any security 
therefor in any manner, consent to the 
transfer of security and bid and ourchase 


at any sale, all without notice to the under-. _- 


Signed and without in any way impairingr or 
affecting the oblirations of the undersirned 
under this agreement. 


The uncersiened hereby waives acceptance of this 
agreement by Strick. This letter arreement shall be deened 
to be a contract made in the State of New York and shall be 
woverned, construed and enforced tn accordance with the laws 
shereof, and shall inure to the benefit of Strick, its sue- 
cessors and assigns, and may not be terminated, modified 
or any provision hereof waived without the prior written 
consent of Strick. 


If the foreroing is satisfactory, please evidence 
your a vproval by signing below and returning to us three of 


the er-losed copies hereof, one of which the undersigned 
agrees to deliver to Strick. 


Very truly yours, 


(NAME OF PURCHASER] 
by 


We approve and accept the 
foresoing agreement and 
agree to be bound thereby: 


RE A LEASING CORPORATION 


by 
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(Draft of September 30, _.963) 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpo- 
ration, a Delaware corporation (hereinafter 
called the Company), ane Greyhound Leasing 
& Financial Corporation, a ‘corpo- 
ration (hereinafter calied the Creditor), to 
an Equipment tense Agreement and Rider dated 
April 7, 1965, as amended by an Amendment 


dated as of December 15, 1965, between the 


parties (or their predecessors) hereto (said 
Agreement as amended hereinafter called the 


* Lease). 


Railway Express Agency, Incorporated, a Delaware 

corporation (hereinafter called REA), proposes to sell 
shares, constituting 2, of the stock of the Company 

to [name of purchaser] (hereinafter called She Susans 
It is therefore appropriate to amend the Lease to reflect 
the altered relationship between REA and the Company and : 
the new relationship between the Purchaser and the Company. 

Accordingly, the Company and the Creditor hereby 


agree as follows: 


(1) Section XV of the Lease is hereby amended by 


-@ adding the words "as amended by a Supplemental Agreement 
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dated as of November 1, 1968," after "Continental 
Illinois". 


(2) The Creditor hereby agrees and consents that 


the sale of shares of stock of the Company by 


REA to the Purctiaser and the amendment or modification 
of the Credit Agreement dated as of October .15, 1965, 
between the Company and Continental Illinois National 
Bank and Trust Company of Chicago pursuant to the Sup- 
plemental Agreement dated as of November 1, 1968, between 
the parties thereto, attached hereto as Exhibit 1, and 
the consent of the Company to such amendment or modifi- 
cation, shall not constitute a breach of the provisions 
of Section XV of the Lease. 

(3) Prior to the execution hereof, the Company 
shall have delivered to the Creditor a certified copy 
of resclutions of the Board of Directors of the Company 
authorizing the execution and delivery of this Supple- 
mental Agreement and, prior to the execution hereof, an 
opinion of counsel for the Company to the effect that 
(a) this Supplemental Agreement has been duly authorized, 
executed and delivered by the Company, and (b) the Sup- 
plemental Agreement and the Lease, as amended by this 
Supplemental Agreement, constitute the valid and rind- 


ing obligations of the Company enforceable in accordance 
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with their respective terms (subject to limitations 
imposed by bankruptcy, insolvency, reorganization, 
moratorium and other laws affecting the enforcement 
of creditors’ rights generally). 
(4) The foregoing consents, amendments and 

agreements shall be effective on the date of sale of 

shares of stock of the Company by REA to the 
Purchaser, and, except as herein amended, the Lease as 
in effect immediatcly prior to the execution of this 
Supplemental Agreemeiit shall continue in full force and 


effect pursuant to the terms thereof. 


IN WITNESS WHEREOF, the Company and the Creditor 
have caused this Supplemental Agreement to be duly executed 
by their duly authorized officers, all as of the day and 


year first above written. 


REA LEASING CORPORATION, 


by 
Attest: : 


GREYHOUND LEASING & FINANCIAL 
CORPORATION, 


by 


Attest: Se ee ee 
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(Draft of Septemoer 3), 1968) 


SUPPLEMENTAL AGREEMENT, dated as of 
November 1, 1968, between REA Leasing Corpora- 
tion, a Delaware corporation (hereina: “2% 
called the Company), and Able Trailers, ifnc., 
a Delaware corporation (hereinafter called 
the Creditor), to Agreement of Lease dated as 
o.° December 1, 1966, between the parties 


hereto (hereinafter called the Lease). 


Railway Express Agency, Incorporated, a )elaware 
corporation (hereinafter called REA), proposes to sell 
shares, constituting %, of the stock of the 
Company to [name of purchaser] (hereinafter called the Pur- 
chaser). It is therefore appropriave to amend the Lease to re- 
flect the altered relationship between REA and the Company and 
the new relationship between the Purchaser and the Company. 
Accordingly, the Company and the Creditor hereby 
agree as follows: 
(1) Section 13(e) of the.Lease is hereby amended 
by deleting "Railway Express Agency; Incorporated" and 
by substituting therefor "[name ef the Purchaser]". 


(2) Prior te the date hereof, the Company shall 


have delivered te the Creditor a certified copy of 


resolutions of the Beard of Directors of the Company 
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authorizing the execution and deli, of this Supple- 
mental Agreement and an opinion of counsel for the 
Company to the effect that (a) this Supplemental 
Agreement has been duly authorized, executed and 
delivered by the Company, and (b) the Supplemental 
Agreement and the Lease, as amended by this Supple- 
mental Agreement, constitute valid and binding oblige- 
tions of the Company enforceable in accordance with 
their respective terms (subject to limitations 
imposed by bankruptcy, insolvency, reorganization, 
moratorium and other laws affecting the omer cement 
of creditors! rights generally). 

(3) The foregoing amendments and agreements shall 
be effective on the date of sale of shares 
of stock of the Company by REA to the Purchaser, and, 
except as herein amended, the Lease as in effect 
immediately prior to the execution of this Supple- 
mental Agreement shall continue in full force and 


effect pursuant to the terms thereof. 


IN WITNESS WHEREOF, the Company and the Creditor 


have causer this Supplemental Agreement to be duly executed 
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by their duly authorized officers, all as of the day and 


year first above written. 


REA LEASING CORPORATION, 


by 
Attest: 


ABLE TRAILERS, INC., 


by 
Attest: 
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(Draft of October 1, 1368) 


NOVATION AGREEMENT, dated as of Novemter 
1, 1968, among Railway Express Agency, Incor- 
porated, a Delaware corporation (hereinafter 
called REA), [name of purchaser] (hereinafter 
called the Purchaser), Fruehauf Corporation, 
a Michigan corperation (hereinafter called 
Fruehauf), and Suemeg Company, a Delaware 


partners’.ip (hereinafter called Suemeg). ‘ 


Pursuant to a letter agreement, dated July 13, 
1966, of REA with Fruehauf and Suemeg (hereinafter called 
the Agreement), REA undertook certain obligations tor the 
benefit of Suemeg. REA now proposes to sell shares, 
constituting %, of the stock of REA Leasing Corporation 
to the Purchaser. It is therefore appropriate to substitute 
the Purchaser for REA in respect of the obligations of REA 
under the Agreement. 

Accordingly, REA, the Purchaser, Fruehauf and Suemeg 
hereby agree as follows: Effective upon the date of sale of 

shares of stock of REA Leasing Corporation by REA to 

the Purchaser, REA shall be released from each and every obli-. 
gation and liability under the Agreement, and the Purchaser 


shall succeed to and be substituted for REA in respect thereof. 
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The Agreement as modified by this Novation Agreement is 
attached hereto as Exhibit 1. 


RAILWAY EXPRESS AGENCY, INCORPORATED, 
by 
ee eae ee 
Attest: 


cnreisenerneesemanscnnsencbiaoatiatinsteasanstin . 


(NAME OF PURCHASER], 


by 
eee 
Attest: 


cere ss TNO 
SUEMEG COMPANY, 
‘ by 


‘ee eeneeneencenteraeeneenteonnenscssses eign seseenheeteuemettnnenaaecie 


PRUEHAUF CORPORATION, 
by 


Attest: 
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November 1, 1968 


Suemeg Company 

c/o The Prentice Hall Corporation System 
229 South State Street 

Dover, Delaware 


“and 
Fruehauf Corporation 


10900 Harper Avenue 
Detroit, Michigan 48232 


Dear Sirs: 


In order to induce Suemeg Company ("Suemez") 


and Fruehauf Corporation ("Fruehauf") to enter into the 
Novation Agreement dated as of the date hereof among you, 
the undersigned and Railway Express Agency, Incorporated, 
we hereby agree that, during the term of the Agreement 
dated as of July 13, 1966, between REA Leasing Corpo- 
ration ("Realco") and Suemeg, we will not without the 
prior written consent of Suemeg and Fruehauf permit 

any corporation controlled by us (other than Realco) 

to engage in the business of leasing or offering for sub- 
scription or otherwise dealing in trailers used for the 
carriuge of freight on flat cars in trailer-on-flat-car 
service, except TOFC Leasing Corporation, and we will not 


permit TOFC Leasing Corporation to acguire any trailers 
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other than those in respect of which firm commitments fo- 
the acquisition thereof were in effect on July 13, 1966 ana 
other than those Realco would itself be permitted to acquire 


pursuant to the terms of the Realco Agreement. 


Very truly yours, 


[NAME OF PURCHASER], 


by 
ee tee sets ec eter eet nese CoOL 


yx? 


Exhibit C 
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ESCROW AGREEMENT dated as of November i, 
1968, among RAILWAY EXPRESS AGENCY INCORPORATED, 
a Delaware corporation ("Seller"), INTEGRATED 
CONTAINER SERVICE, INC., a Pennsylvania corpo- 
ration ("Buyer"), and UNITED STATES TRUST 
COMPANY OF NEW YORK, a New York corporation 


(hereinafter called the Escrow Agent). 


WHEREAS, pursuant to a Purchase Agreement dated as 
of October 11, 1968 (the "Agreement"), between Seller and 
Buyer (a copy of which is delivered to the Escrow Agent here- 
with), Seller has agreed to sell to Buyer 51% of the outstand- 
ing stock of REA Leasing Corporation, a Delaware corporation 
(hereinafter called Realco) and $2,400,000 orineina? amount 
of 5-1/2% Notes due 1970-71 of Realco, in consideration of 
the agreement of Buyer to pay Seller $32,400,000, all on the 
terms and conditions set forth in the Purchase Agreement; and 

WHEREAS, the amount of that consideration was predi- 
cated on the correctness of certain representations and war- 
ranties of Seller set forth in the Agreement, and Seller has 
agreed to indemnify Buyer against liability in excess of 


$50,000 arising out of misrepresentation, breaches of warran- 


ties or failure to fulfill covenants of Seller under the 


Agreement; and 


s 
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WHEREAS, pursuant to the Agreement, the Seller and 
Buyer have agreed that there shall be deposited with the Escrow 
Agent a-certain number of shares of Realco Common Stock, which 
will be retained by Seller following the sale contemplated by 


the Agreement, as security for the above-described indemnity; 


NOW, THEREFORE, in consideration of the premis2s 
the parties hereto have agreed and do hereby agree as follows: 

1. This Escrow Agreement and the deposit of the 
Escrowed Shares (as defined in Section 2 hereof) are without 
prejudice to, and are not in limitation of, any oblirations of 
Seller to Buyer in respect of any of the covenants, represen- 
tations or warranties of Seller contained in the Agreement. 

2. On the date hereof, Seller has delivered to the 
Escrow Agent, for deposit in escrow pursuant to the provisions 
hereof, 500 shares of Realco Common Stock (the "Escrowed Shares"). 

3. This Escrow Agreement has been executed and the 
deposit of the Escrowed Shares hereunder has been made for the 
purpose of providing reimbursement and indemnification to Buyer, 
to the extent of the amount of the proceeds of sale of the 
Escrowed Shares, against any liability which Seller may have 
to Buyer pursuant to Article 9 of the Agreement in respect of 
which the Seller may not have paid to the Buyer. 

4, Neither Buyer nor Realco will voluntarily settle 


YT adjust any liability, obligation or account receivable of 
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Rewleo in respect of which Buyer would be entitled to perceive 
any proceeds of the sale of all or part of the Escrowed Shares 
under this Agreement, unless or until the consent in writings 
of Seller to such settlement or adjustment shall have ean 
obtained, which consent shall not be unreasonably withheld. 

In the case of any suit, action or other legal proceeding 
which might result in a liability, obligation, loss or expense 


of the nature referred to in Section 3 hereof, Seller shall be 


entitled to defend, or to control the defense, at its expense, 


against such suit, action or proceeding. 
5. Whenever there shall be jJelivered to the Escrow 
Agent either 
(4) a certificate signed on behalf of Seller and 
Buyer certifying, or 
(ti) & certified copy of an award of the arbitra- 
tors referred to in Section 7 hereof determining, or 
(141) a certified copy of a final judgment of a 
court of competent jurisdiction dnbératiine 
(any of the foregoing documents being hereinafter called a 
Determination), that Buyer or Realco has incurred a liabil- 
ity, loss or expense on account of which Buyer shall be 
entitled to receive the proceeds of sale of all or part of 
the Escrowed Shares and specifying the amount of the liabil- 


ity, loss or expense so incurred, the Escrow Agent shall, to 


228a 
Exhibit JE 107 


the extent that the number of Escrowed Shares and proceejis 


of sale of Escrowed Shares then held by it shall be sufficient 


for the purpose, sell all or part of the Escrowed Shares in 
accordance with Section 9 hereof and pay over to Buyer the 
proceeds thereof, less expenses of the sale, up to the amount 
of the liability, loss or expense so incurred. 

6. On November 1, 1970, the Escrow Agent shall 
deliver to Seller the Escrowed Shares anc any proceeds of 
sale of Escrowed Shares then held by the Escrow Arent here- 
under; provided, however, that if at said date there shall 
be pending or threatened any suit or claim which might result 
in liability, loss or expense against which the Fscrowed 
Shares have been deposited as indemnity, and if Buyer shall 
deliver a certificate to that effect to the Escrow Agent, 
the Escrowed Shares and any proceeds of the sale of Escrowed 
Shares then held by the Escrow Agent shall not without the 
written consent of Buyer be delivered to Seller until such 
suit or claim shall have been finally determined and dis- 
posed of and Buyer shall have so certified in writing to 
the Escrow Agent or the Escrow Agent shall receive other 
evidence satisfactory te it thereof; provided further, how- 
ever, that if Seller shall deposit cash in an amount equal 
to the maximum l‘ability under such suit or claim, the Escrow 


-Agent shall deliver to Seller the Escrowed Shares and any pro- 
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ceeds from the Sale thereof then held by the Escrow Agen’ 
hereunder. Cash so deposited by Seller shall be invested 
and held as provided in Section 10 hereof. 

7. <Any dispute as to (1) whether Buyer or Realco 
has incurred a liability, loss or expense on account of 
which Buyer shall be entitled to receive proceeds of the 
sale of all or part of the Escrowed Shares under this Agree- 
ment, (11) whether a suit or claim which might result in 
liability, loss or expense against which the Escrowed Shares 
have been deposited as indemnity is pending or threatened or 
(141) the amount of any such liability, loss or expense shall 
be submitted to, and settled by, arbitration. Such artitra- 
tion shall be effected by three arbitrators selected as here- 
inafter provided and shall be conducted in accordance with 
the Rules, existing at the date thereof, of the American 
Arbitration Association. The dispute shall be submitted to 
three arbitrators, one arbitrator being eetected by Seller, 
one arbitrator being selected by Buyer, and the third arbi- 
trator being selected by the two so selected by the parties, 
or, if they cannot agree on a third, by the American Arbitra- 
tion Association. In the event that either Seller or Buyer, 
within one month after any notification made to it of any 
demand for arbitration hereunder, shall not have selected 


its arbitrator and given notice thereof by registered mail 
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to the other party, such arbitrator shall be selected by the 
American Arbitration Association. 


‘8. If at any time prior to the termination of: 


this Escrow Agreement Seller shall receive any dividend 


(other than a cash dividend) or other security or other 
property (hereinafter collectively called a Distribution) 
in respect of or in exchange for the Escrowed Shares (whether 
by way of a stock dividend, recapitalization, merger, consol- 
idation, split-up, combination or exchange of shares or the 
like), they shall promptly deliver to the Escrow Agent for 
deposit in escrow hereunder such Distribution and the same 
shall be held by the Escrow Agent hereunder and shall be 
deemed for all purposes of this Escrow Agreement to be 
included in the Escrowed Shares. Seller shall be entitled 
to retain for its own use and benefit any cash dividends 
received by it in respect of the Escrowed Shares and to 
exercise all voting rights in respect of the Escrowed Shares. 
9. In the event that the Escrow Agent shall be 
required to sell Escrowed Shares pursuant to Sections§5 or 6 
of this Escrow Agreement, such sale shall be conducted at 
such time, place and manner as Buyer shall direct in writing; 
provided, however, that the Escrow Agent shall not sell any 
Escrowed Shares to Buyer or any person controlling or con- 


trolled by Buyer except for a consideration equal to the fair 
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market value of the shares so sold; for Purposes of this sen- 
tence, the "fair market value" of Escrowed Shares shall be 
cetermined by agreement of Messrs. Kuhn, Loeb & Co. and Lehman 
Brothers, or, in the absence of such agreement, by such third 
person as Messrs. Kuhn, Loeb & Co. and Lehman Brothers shall 
select. The Escrow Agent shall be under no obligation with 
respect to the sale of Escrowed Shares except to act in 
accordance with the directions of Buyer given pursuant to 
this Section 5, and Buyer shall indemnify the Escrow Agent 
against any loss, liability, damage or expense incurred by 
the Escrow Agent in connection with any such sale. 

10. If there shall be an excess of proceeds from 
the sale of Escrowed Shares over (a) the expenses of such 
sale and (b) the liability, loss or expense of Buyer in 


respect of which the sale was made, the Escrow Agent shall, 


at the written direction of Seller, invest and reinvest such 


excess in obligations of the United States Government, com= 
mercial paper, certificates of deposit, tax-exempt bonds or 
corporate bonds listed on the New York Stock Exchange. In 
the absence of such direction, the Escrow Agent shall invest 
and reinvest such excess in obligations of the United States 
Government. Such excess, together with all the income and 
gains on such investment, shall be held by the Escrow Agent 


under this Escrow Agreement for the purposes hereof. 
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ll. All notices and other instruments or papers to 
be sent to any party by another party hereto pursuant to this 
Escrow Agreement shall be sufficient if delivered or sent by 
registered mail to the following respective addresses: 
(a) if to Seller, at 214 East 4ona Street, New 
York, N. Y. 10017, Attention of the President; 

(b) if to Buyer, at 230 Park Avenue, New York, 
N. Y. 10017, Attention of the PEneAGens) or 

(c) i1f to the Escrow Agent, at 45: Wall Street, 
New York, N. Y. 10015. 

12. The cuties and respensibilities of the Escrow 
Agent shall be limited to those expressly set forth herein, 
and the Escrow Agent shall not be obliged to recognize any 
other agreement between any or all of the parties hereto, 
even though reference thereto may be made herein and whether 


or not it has knowledge thereof. 


The Escrow Agent shall not be personally liable for 


any act taken or omitted hereunder if taken or omitted by it 
in good faith or. in the exercise of its own best judgment. 
The Escrow Agent shall also be fully protected in relying 
upon any written notice, demand, certificate or document 
which it in good faith believes te be genuine. 

The Escrow Agent shall not be responsible for the 


sufficiency or accuracy of the form, execution, validity or , 
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genuineness of documents or securities now or hereafter 
deposited hereunder, or of any endersement thereon, or for 
any lack of endorsement thereon, or for any descriptio.: 

a 


therein, nor shall Escrow Agent be responsible or liable 


in any respect on account of the identity, authority or 


rights of the persons executing or Gelivering or purporting 
to execute or deliver any such document, security or endorse- 
ment or these escrow instructions. 

13. Any provision herein contained vo the contrary 
notwithstanding, the Escrow Agent shall at any time and from 
time to time take such action hereunder with respect to the 
Escrowed Shares as shall be agreed to in writing by Seller 
and Buyer, provided that the Escrow Agent shall first be 
indemnified to its satisfaction with respect to any of its 
costs or expenses which might be involved. 

14. Buyer will pay to the Escrow Agent the full 
amount of its fees for the services rendered by the Escrow 
Agent pursuant to the prcevisions of this Escrow Agreement 
and will reimburse the Escrow Agent for the full amount of 


its reasonable expenses incurred in connection with the per-.. 


formance by it of such services. 


15. The obligations imposed and the rights con- 


ferred by this Escrow Agreement shall be binding upon and 


inure to the benefit of the respective successors and assigns 


te 


: z : ai. a i, it 1 he TN is tai 
sue ee Ca getter ; 
NE TR IT TT TT TE A ES a i 


a 


234a 
Exhibit JE 107 


of Seller, Buyer and the Escrow Agent. 

16. This Escrow Agreement is made pursuant to and 
shall be construed under the laws of the State of New York. 

17. United States Trust Company of New York hereby 
agrees to act as Escrow Agent under this Agreement. 

18. This Escrow Agreement may be executed in one 
or more ‘counterparts. Each of such counterparts shall for 
all purposes be deemed to be an original, but all such counter- 


parts shall together constitute one and the same instrument. 


IN WITNESS WHEREOF, the parties hereto have caused 
this Escrow Agreement to be signed the day and year first above 
written. 

INTEGRATED CONTAINER SERVICE, INC., 
[Seal] by 
Attest: Le LC ae 


Secretary 


RAILWAY EXPRESS AGENCY, INCORPORATED, 


[Seal] by 


Attest: President 


Secretary 
UNITED STATES TRUST COMPANY OF NEW YORK, 


{Sealj by 
Attest: i Assistant Vice President 


Assistant secretary 
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CERTIFICATE OF INCORPORATION 
OF 


INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


FIRST. The name of the corporation is 


INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


SECOND. Its registered office in the State of Delaware 
is located at No. 100 West Tenth Street, in the City of Wilmington 


99, County of New Castle. The name and address of its. registered 


ageat is the Corporation Trust Company, No. 100 West Tenth Street, 


Wilmington 99, Delaware. 


THIRD. The name of the business, or objects or 
purposes to be transacted, promoted or carried on are: 
ae To carvy on the business of leasing various 


goods, wares, merchandise, machinery and 
products and to do all things incident thereto. 


To buy, sell, produce, manufacture and dispose 

of goods, wares, merchandise, machinery an¢ products 
and generally to engage in and conduct any form 

of manufacturing or mercantile enterprise not 
contrary to law. 


To purchase, hold, sell, mortgage, pledge, transfer 
or otherwise deal in the stock or securities of any 
other corporation and exercise all rights, powers 
and privileges of ownership. 


AY 
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To enter into, make and perform contracts of every 

kind and description with any person, firm, as sociation, 
corporation, municipality, county, state, body politic 
or government or colony or depencency thereof. 


To have one or more offices, to carry on all or any of 

_its operations and business and without restriction 
ox iimit as to amount of purchase or otherwise acquire, 
hold, own, mortgage, sell, convey or otherwise dispose 
of, real and personal property of every class and description 
in any of the states, districts, territories or colonics 
of the United States, and in any and all foreign countries, 
subject to the laws’of such state, district, territory, 
colony or country. 


In general, to carry on any other busincss in connection 
with the foregoing, and to have and exercise all the erere 
conferred by the laws of Delaware upon corporations formed 
under the General Corporation Law of the State of Delaware, 
together with any powers incidental thereto, so far as 
_such powers and privileges are necessary or convenient 

‘to the conduct, promotion or attainment of the business 

or puEPantr of the corporation. 


The objects and purposes specified in the Repeuseinvermieds 
shall, except where otherwise expressed, be in no wise limited or 
restricted by reference to, ar inference from, the terms of any 
other clause in this certificate of incorporation, but the objects 


YY : 
and purposes specified in each of the foregoing clauses of this 


article shall be regarded as independent objects and tee bee 


: am, sere tn 
eae a errr coer cea 


ed 


ney The total number. ‘of ch 


sation is authorized td issue is 8/000, 000. 


classif} : ’ 4 shares are to et par value 


and c he par value of/e zach share 
\ 


of Ss class is $1) 


f. 
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FOURTH. The total number of ae stock which 


0,000. 


the corporation is authorized to issue is 8,60 


: ae hee 
Of such shares 7,500,000 are wikement par value and 


are classified as Common Stock and 400 50% shares are to have 
a par value and classified as Preference Stock and the par 
value of each share of sueh class is $1,3@ 

whe designations and the powers, preferences and 
relative participating, optional or other special rights, 
and qualifications, limitations or restrictions thereof, of 
the various classes of stock of the corporation are as 
follovs: 
(a) (1) The holder of each share of rrefercenee 
Stock shall be entitled to receive an annual dividend on such 
share in each of the three years following issuance thereof 
of one-twentieth of a share of Preference Stock, payable on 
November 1 of each such year, provided that no such dividend 
shall be declared or payable on any share of Preference Stock 
wnich has been converted prior to the Novemter 1 date on 
which such dividend would otherwise have becn payable; and 
(2) at such times that dividends (other than dividends payable 
in Common Stock) are declared with respect to the outstandiny: 
Common Stock, the neager of each share of Preference Stock 


shal] be entitled to receive dividends on such share in 
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axounts equal to the amounts of dividends which the holder 
of such share of Preference Stock would have received 


4f (x) such share of Preference Stock had been converted 


' Ante Common Stock immediately prior to such declaration 


and (y) the same per share amount of dividends actually 
declared on the Comnon Stock had been declared with respect 
to the Common Stock which such holder would have received on 
such conversion; the dividends payable pursuant to this 
clause (2) shall be payable immediately nrior to the payrent 
of the comparable divicends on the Common Stock and shall be 
paid before any dividend (other than a dividend payable in 
Conmon Stock) shall be paid on the Common Stock and before 
any amount shall be set aside or applied for the purchase of 
Conmon Stock or of Preference Stock. 

(vo) In the event of any voluntary or involuntary 
liquidation of the corporation, the holders of Preference 
Stock then outstanding shall be entitied to be paic out of 
the essets of the corporation available for cistribution to 
its stockholders, wether from capital, surplus a earnings , 
before any payment shall be made to the holders of Conmon 
Stock, $100 for every share of their holdings of Preference 
Stock. In the event of any liquidation of the corporation, 


whether voluntary or involuntary, after payment shall have 
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been mace to the holders of Preference Stock of the ful} 
amounts te which they shall be entitled as aforesaid, the 
holders of Common Stock shall be entitled to share, ratably 
according to the number of shares ef Common Stock held by 
: them, in all remaining assets of the corporation available 
for distribution to its stockholders. Neither the merrer 
or consolidation of the corporation into or with another 
corporation nor the merger or consolidation of any other 
corporation into or with the corporation, nor the sale, 
transfer or lease of all or sutstantially all the assets 


of the corporation, shall be deemed to be a voluntary or 


ow 


involuntary liquidation of the corporation. 


(ec) At the discretion of the corporation, shares 


i 
4 
af 
$ 
4 


‘of Preference Stock shall be subject to redemption at any 

time after the expiration of a six-month period commencins 

with the date of issue thereof, in whole, or in part, by lot 

or pro rata, at $105 per share, plus any dividends declaree 

and unpaid thereon and, if such redemption is prior to the 

third succeeéing November 1 from the date of issue thereof, 

an amount per share equal to the product of $5.25 and a fraction, 
: - the numerator of which is the number of days from the 

immediately preceding November 2 to the date cf peduitton, 


and the denominator“of which 1s 365, upon not less than thirty 


. A i en MRL Sk en er 
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nor more than sixty days written notice to the holders 
thereof, provided, however, that no notice of redemption 
shall] be piven except in accordance with the following 
procedure: Upon determination that the corporation intends 
to issue a notice of redemption, the corporation shall mail 

a written statement of such intent to all’ holders of record 
of Preference Stock. Such statement shall set forth the 
proposed date of redemption, the number of shares intenced 
to be redeemed and the specific shares intended to be redeemed 
in the event that such shares are to be determined by lot. 
If, within 30 days of the mailing of such statement, the 
holcers of more than 30% of the shares of Preference Stock 
so intended to be redeemed deposit with the corporation a 
statement of intent to make a sale of Preference Stock, no 
notice of redemption shall be given by the corporation until 
the expiration of the later of (1) the period required by 

the holders of Preference Stock so to be redeemed to convert 
such Preference Stock into Common Stock and to corplcte a 
public offering of such Common Stock (the period reoulred to 
complete such public offering, being deemed to be a period 

not exceeding six months after the effectiveness of a reristra- 


tion statement requested by holders of Preference Stock into 


which such Common Stock is to be converted) or (2) six months. 
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(d) At all meetings of shareholders the holders 


of the Preference Stock shall be entitled to one-tenth of 


one vote for each share of Preference Stock and the holders 


of the Commor Stock shall be entitled to one vote for each 
share of Common Stock. The holders of the roferenes Steck, 
voting separately as a class, shall have the right to elect 
ene member of the Board of Directors of the corporation. 

(e) Shares of Preference Stock shall be conver- 
tible, at the option of the holders thereof, at any time at 
the office of the corporation in New York, New York, into 
fully paid ane nonassessable shares of Comnion Stock at a price 
of $66—2/3; for purposes of calculating the conversion ratio 
eacn share of Preference Stock shall be valued at $100 per 
share: provided that such conversion richts may be exercised 
ty a holder of 30,000 (adjusted upwards for stock dividends) 
shares or more of Preference Stock other than holders who are 
financial institutions or other institutional investors only 
for the purposes of (1) making a registered public offertnr 
of the Common Stock received on conversion, or (2) makinr 
Wink such Common Stock exempt from the reristration 
requirements of the Securities Act of 1933. as amended (herein- 
efter called the Act), by virtue of Section 4(4), or a successor 


- provision, of the Act, and such conversion right may be 


~ 


uP ae te 
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exercised by a holder of less than 30,000 (adjusted upward 
for stock aivisents? shares of Preference Stock and by 
holders who are fiemncket cer ieeies or other institutional 
investors for any purpose. : 5 

The above conversion price shall be anpropriately 
adjusted Q) on any merger, consolidation or sale of assets, 
(2) on any extraordinary distributions to holders of Com:on 
Stock, and (3) for any increase or decrease in the total nun- 
ber of shares of Common Stock issued and outstanding resultiny: 
from a split or consolidation of shares or any like capital 
adjustient or the payment of any stock dividend, or any other 
increase or decrease in the number of shares of Common Stock 
without receipt of fair market value therefor other than upon 
excrcise of qualified employee stock options, or conversion 
of any convertitle securities ‘eenke for fair market valuc at 
a conversion price at least equal to fair market value at the 
times of issuance of said convertible securities, or uvon 
exercise of warrants or other rights to purchase at an exercis 
price which when taken topether with the price at which said 
warrants -or rights were sold by the corporation was at least 


€qual to the fair market value of such stock at the time of 


issuance of said warrants and rights. 


° 
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% converted 


5% of’that poctioa of origina 
‘ 
Hh no a 


outstanding whi 


~“ 
a iy 
will pcocciecipere 


msy be tonverced 
*s 
any cesh oe declared, 


2 
=f? 


Toe minimum amount of capital with which che 


The name ané place of residence of tne 


S follows: 


INTEGRATICD CONTAINER SERVICE, INC. 230 Park Avenue 
- New York, New Yor‘x 


SN 
corporation is to have perpetucl cxis 


SEVENTH. © The 
EIGHTH. ‘The corporation shali, to the full ex-cs- 
io: 


OS 


indemnify 211 sersoas wh 


permittee by Section 145 of the Delaware Generel Corpor: 


Law,.as amended from tima to time 


it mcy indennaify pursuant thereto. 
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: NINTH. In furtherance and not in limitation of the 
powers conferred by statute, the Board of Directors is expressly 
authorized: 

To make, alter or repeal tne by-laws of the corporation. 

To authorize and cause to be cuentas mortgages and 
liens upon the real and’ personal property of the corpo-ation. 

To set apart out of any of the funds of the corporation 
available for dividends a reserve or reserves for any proper 


purpose and to abolish any such reserve in the manner in which it 


was created, 


By resolution passed by a majority of the whole board, 


nate one or more conmittess, each committee to consist 
of two or more of the directors of the corporation, which, to 
the extent provided in the resolution or in the by-laws of the 
ccrporation, shall have and may exercise the powers of the board 
of directors in the management of the business and affairs of 
the corporation, and may authorize the seal of the corporation 
to be affixed to all papers which may require it. Such committee 
or committees shall have such name or names as may be stated in the 
by-laws of the corporation or as may be determined from time to time 
by resolution adopted by the board of directors, 

When end as authorized by the affirmative vote of the 

holders of a majority of the stock issucd and outstanding having 
voting power given at a stockholders’ meeting duly called for 


that purpose, or when authorized by the written consent of the 
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e 


holders of a majority of the voting stock issued and outstandin , 
, 

to sell, lease, or exchange all of the prope “-» and assets of tte 
corporation, including its good will and its corporate franchises 
upon such temas and conditions and for such consideration, which 
may be in whole or inpart shares of stock in, and/or other 


securities of, any other corporation or corporations, as its 


board of directors shall deem expedient and for the best interests 


2 A eee : - 
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of the corporation. 


TENTH. Whenever a compromise or arrangement is proposed 
“between this corporation and its creditors or any class of then 
and/or between thic corporation and its stockholders or any class 
‘of them, any court of equitable jurisdiction within the State of 


Deleware may, on the application ina summary way of this corporation 


or any creditor or stockholder thereof, or on the application of any 
receiver or receivers appointed for this corporation under the 
provisions of Section 291 of Title 8 of the Delaware Code, order a 
meeting of is ca a or class of creditors, and/or of the stock- 
eddere or class of stockholders of this corporation, as the case 
may be, to be summoned in such manner: as the said court directs. If 
“&@ majority in number representing three-fourths in value of 

: the creditors or class of mlateers and/or of the stockholders 


or class of stockholders of this corporation, as the case may be, 


agree to any compromise or ‘arrangement and to any reorganization 


of this corporation as consequerce of such compromise or arrangement, 
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the said compromise or arrangement and the said reorganization shall, 

ie sanctioned by the court to which the said application has been 

”™ be binding on all the creditors or class of creditors, and/or 
all the stockholders or’ class of stockholders, of this corporation, 


as the case may > and also on this corporation, 


° 


ELEVENTH, Meetings of stockholders may be held outside 
the State of Delaware, if the by-laws so peeietd, The bine of the 
corporation may be kept (subject to any provision contained in the _ 
Statutes) outside the State of Delaware at such place or places as 
may be designated from time to tine by the board of directors or in: 
the by-laws of the corporation. Elections of directors need not be 


by ballot unless the by-laws of the corporation shall SO provi.de, 


TWELFTH. ‘The corporation reserves the right to amend, 


alter, change, or repeal any provision contained in this certificate 


of incorporation, in the manner now or hereafter prescribed by statute, 


and all rights conferred upon stockholders herein are granted subject 


to this reservation. 


WE, THE UNDERSIGNED, being the incorporators beke lien tion 
nated, for the purpose of forming a corporation pursuant to the 
General Corporation Law of the State of Delaware, do make this 


cert oe) hereby declaring and yah Sov. that the facts herein 


¢ 
. 
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stgecd are truce, and accordingly have hereunto set our hands and s:cals 


this 7 (i day of Perfect, ,A.D., 1968. 


ee f, _ 
SEAL) 


President 


Fo ea 


Secretary 


STAT OF anata 


ed: 


COUNTY OF COOK , 
PE IT REMEMBERED That on this Ze day of Oe te, we 

aa 1968, personally chi before me, a Notary Public for the State 

of Illinois, wm &. KAxge, president, and Cor Catrreny 

Secretary, of ‘INTEGRATED CONTAINER SERVICE, INC., the parties to the 

foregoing Certificate of Incorporation known to me personally to be 

such, and acknowledged the said Certificate to be the act and deed of 


the signers and the facts therein stated are truly set forth. 
\ . i e e 


GIVEN under my hend .and seal of office the day and year 


above said. oo eee 


. 


ee el dO a NL ee 
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RAILWAY EXPRESS AGENCY, INCORPORATED sas» 


October 11, 1968 


» 


Pe sig 


Integrated Cont ainer Service, ae: 
230 Park Avenue 
New York, N. Y. 10017 


ttention of Mr. Michael C. Kluge 
President 


Dear Sir: 


ea) ee We refer to your letters Co us of September 23; 
1968 and October 4, 1968 {hereinafter called "your Offers" i. 
with respect to the purchase of shares of stock of REA Leasinr 
Corporation (hereinafter called "Realco"). This letter will 
confirm our acceptance of the first part of your Offer No. 2. 
The purchase and sale of 51% sfqe stock of Realco pursuant 
to such enone ance will be ef ested under the Purchase Azree- 
ment @atea as of October PLE cco (hereinafter called the 
Purchase Agreement), between the undersigned (hereinafter 
patics "REA") and Integrated Container Service, Inc. (here- 


inafter called "ICS"). 


oe =r: ° “ This letter will further confirm that the ceacae 


part of your Offer No. 2, as amended by this letter (herein- 
| .e . after called "your additional offer"), to purchase all or 
: part of the remaining 49% of the Realco stock in exchange 


~ . 


| 
| 
ce ’ for convertible preference stock of the holding company, 
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which will own all of the stock of ICS and the soo of Realeo 
purchased pursuant to your Offers, containing the ae set 
forth in your offers and in Exhibit A hereto (hereinafter 
called the "Preferred Stock") shall survive the acceptance 
by REA of the first part of your Offer No. 2 and the elnne 
of the purchase by ICS of 51% of the stock of Realco in accor- 
dies therewith, and that your additicral offer shall remain 
_\ prevocable until July 11, 1969. hoy Yollowing will set forth 
ina confirm certain details. of your. additional Sifter your 
additional offer may be accepted in whole or he pest at any 
on and from time to time by REA by its mailing written 
» notice thereof to ICS during the cave ie omtenetns November 


1, 1968, and ending at midnight July 11, 1969. The purchase 


Va 

/y 

price for such Realco shares shall be a number of shares of fF 
7. 


Preferred Stock determined by multiplying 440, O00 by a frac s 
tion the munererer of which ie the number of Realco shares. hy 
be sold to Ics. on the scventanse of such offer by REA and the 
denominator of which is 2,450. Upon (1) an acceptance by REA 
of such ofter, (2) delivery by REA to ICS of an opinion of 
counsel for REA to the effect that REA has good and’ market= 
able title to the Realco shares to be delivered to ICc, free 
and clear of all liens, pledges and other encumbrances, and 
(3) tender of the certificates for such shares br REA to ICs, 
with stock powers in blank, ICS shall deliver to REA a cer- 


a 


251a 
Exhibit JE 109 


tificate for ene number of duly authorized, fully 

paid a nonassessable shares of Preferred Stock. 
IcS hereby agrees that it will cause the election 

to the Board of Directors of Realco of such persons me ibetee 
by RFA ina number sufficient to Shhek Leute at least one- 
‘third of the Board of Directors of Realco. 
. ‘Ics agrees that, ‘without the written consent of: 
REA, it will not (1) issue any shares of Preferred Stock 

‘except for che dividends of Preferred Stock distributed eh 
pesneet: to Preferred Stock, as specifically provided for in 
_ the Certificate of Ee ree of Industries (as hereinaf- 
' ter deh tned). to any person other than REA, (2) amend, alter 
or repeal any of the terms, preferences, special rights or 
powers of thé Preferred Stock, (3) consolidate with or merge 
with or i * any other corporation if the effect of such con- | 
_ soliatiioa: " merger would be to amend, alter or repeal such . 
terms, preferences, special rights or powers, (4) increase fie] 
the authorized amount of ‘Pre ferred Stock beyond 60) 00 shares , Po" 
or (5) create any other a or classes of stock ranking prior 
te or ona oo with the Preferred Stock as to dividends or 
_ liquidation preferences. : 


‘/* ICS agrees that, at anytime and from time to time 


following an acceptance by REA of all or any part of your 


additional offer or. following, the written notice of REA of 
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intent to accept all or any part of such offer on or after 


the time the registration Statement hereinafter referred to“ 
becomes effective, upon the written request of REA, Tes will, 
at its expense (including, without eshte’ legal, account- 
ing and printing costs, but excluding the cost of printing, 
“such number of copies of the preIteinauy and final prospectus 
as may be rercuested by REA rae distribution by the underwriters), 
“use its best efforts to si atid not less than the number. ae ba 
oe of ICS Common Stock (to be received by REA on conversion 
of the Preferred Stock) so peduse baa to be veetubecsa under 
the Securities. Act of 1933 (hereinafter called the "Act"), ane 
to keep such registration a for @ period of at least . 
" nine months 3 Brewscee that in no event shall Ics be required 
oe. effect more than two registrations under this paragraph. 
in the ‘erent of any such registration, ICS hereby agrees to 
indemnify BER and any underwriters for REA, and each person, 
“af any, who. controls REA or any such underwriters, within the 
meaning of Section 15 of the Act, against all losses, claims, 
damages, Liuarees and liabilities caused by any untrue state- 
ment of a material fact or an alleged untrue statement of a 
material fact contained in the reeistretion statement or 
prospectus or any preliminary prospectus, or caused dy any 
omission or alleged omission to state therein a material — 


fact required to be stated therein or necessary to make the 
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statements therein not misleading, except in so far as such 
‘peuliie: claims, damages or liabilities are caused by any 
untrue statement of a material fact or an alleged untrue 
statement of a material fact contained in, or any material 
fact omitted from or alleged to be’ omitted feos aneommakion 


furnished in writing to ICS by REA expressly for use therein. 


REA agrees to furnish to ICS in writing such information as 


shall be reasonably requested by ICS for use in any such | 
gepdeevatton statement or nee ceeune relating to any of such 
shares and to indemnify ICS, its directors ane orieele, and 
each person, if any, who controls Ics within the meaning of 
Section 15 of the Act, against all losses, claims, damages 
and liabilities caused by any untrue statement of a material 
‘fact on, an. alleged untrue statement of a material fact con- 
tained in, or any material fact omitted from or alleged to be 
omitted from information so furnished in writing by such per- 
son expressly for use therein. 4 

ICS agrees that, in addition to and not in lieu of 
its agreenent unease the preceding pirserenh, if, at any time 
‘and from time to time following an acceptance by REA of all 
or any vat of your additional offer, ICS shall determine to 
make application to register any security of ICS under the 
Act, on Form S-1 or other similar applicable form for a pub~ 


lic underwritten sale for cash, ICS will, upon each such 
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determination, promptly give REA written notice thereof. 


If’ REA, within three weeks after receipt of such notice, so 
requests in writing, ICS will use its best efforts to: | 

(a) register under such Act such number as = be requested 

of shares of Common Stock of ICS (to be received by REA on 
conversion of the Preferred Stock), (b) include such shares 

SO registered in any underwritten public offering of ICS in 
the method adopted by and through the underwriters seleetew 
by Ics and (c) keep such registration effective for the period 
of time required to complete the distritetien of such shares” 
‘in the event of an underwritten public offering. A pro rata 

' amount of all legal, accounting and printing succes and all 
other expenses of ICS in connection therewith (whether oe 

not the. offering shall be consummated) shall be reimbursed 


by REA to Ics. 

ie In the event oF ah underwritten public offering, 
IcS agrees to cause to be furnished — underwriters for 
REA ere opinions of counsel, representation and warranties, 


. 


covenants anc other documents as are customarily required in 
underwritten public offerings. 

This letter will further indicate the agreement of 
ICS to agree, in the event of an acceptance of your additionai 
_ offer to the extent that REA shall sell nore than 39% of the 


"stock of Reaico pursuant thereto, to the substitution by REA 


Sci couinstandest evo clabitndaieelehtadpasentactnoaeptenaeai terteshdicaietistesinaitenhedisndinatelci> aiekegetaedieiiseieaceiie 
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“od 
2 
of that proportion of the 440, 00PShares of Preferred Stoci: 


sayeues by your sddetionss offer as the number of shares cf 


Realco stock then deposited under the Escrow Agreement date: 


as of November 1, 1968, referred to in the Purchase Agreeme: 


bears to 5,000. 

In the event that ICS assigns its rights and pri-? 
leges under the Purchase Agreement to Industries (as define: 
ti the Purchase Agreement), ICS may assign this Letter agre 
HEN to peduetetes provided that Industries shall assume en. 
the obligations of. ICS peneuaater ade following any such 
assignment all references herein to Ics and -to Common Stoc* 
of ICS shall be deemed to refer to Industries and to Cominc:. 
Stock of Industries, respectively. REA may, assign its rica. 
in siheonane or in part, hereunder without limitation. 

a If the above ieminbey sets forth our agreements 
the terms and conditions of wn additional offer, please :- 
bad dente by eleuine at the foot hereof and returning one co- - 


to the undersigned. 


? Very truly yours , 
RAILWAY EXPRESS AGENCY, INCC: 
by 
Accepted: 
. INTEGRATED CONTAINER} SERVICE, INC., 


hid a 
Pres idence, 
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CERTIFICATE OF INCORPORATION 
“? % 4 ‘ “ . : 


oe _ INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


‘ _ FIRST, ‘The name of the corporation is 


INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


- SECOND. Its registered office in the State of Delaware 


[ie located at No. 100 Wess Tenth Street, in the City of Wilmington 


oo. County of New Castle. The name and address of its registered 
agent is the Corporation Trust Company, No. 100 West Tenth Street, 
“ ° Wilmington 99, Delaware. 


THIRD. The name of the business, or objects or 


i ite p ~ 
_- purposes to be transacted, promoted or carried on are; 


To carry on the business of leasing various 
goods, wares, merchandise, machinery and 
products and to do all things incident thereto. 


To buy, sell, produce, manufacture and dispose 
of goods, wares, merchandise, machinery anc products 
and generally to engage in and conduct any orm 

. Of manufacturing or mercantile enterprise not 

_ ‘contrary to law. ' 

“To purchase, hold, sell, mortgage, pledge, transfer 
’ or otherwise deal in the stock or securities of any 
other corporation and exercise all rights, powers - 
and privileges of ownership. oa: 


S. 
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To enter into, male and perform contracts of every 
kind and description with any person, age association, 
corporation, municipality, county, state, body politic 
or government ox colony or dependency vee. ’ 
To have one or more offices, to carry on all or any of 
its operations and business and without restriction 
or limit as to amount of purchase or otherwise acquire, 
hold, own, mortgage, sell, convey or otherwise dispose 
of, real and personal property of every class and description 
in any of the states, districts, territories or colonics 
‘of the United States, and in any and all foreign countries, 
subject to the laws”of such state, ian territory, 
“colony or country. 


~ In general, to carry on any other business in connection 
“~ with the foregoing, and to have and exercise all the powers 
« eonferred by the laws of Delaware upon corporations formed 
‘. under the General Corporation Law of the State of Delaware, 
*. together with any powers incidental thereto, so far as 
such powers and privileges are necessary or convenient 
“to the.conduct, promotion or attainment’ of the business 
‘or PusEetes Gt the corporation. ee ne 


s 


ube objects and purposes specified | in sah foregoing clauses. 
al 


2 


‘shall, except ie otherwise Cx ‘pressed, be in no wise limited or 


we € 


‘tagcubebaa by reference to, ar Inference from, the terms of any 
ry ° 
‘other clause in this peeled of incorporation, but the objects 
a a m Satie 
: and purposes specified in each of the foregoing clauses of this 


varticle shall be regarded as aero objects and purposes. 


a ienmnmemmneneemml 
Te iene smite eT aria 


roa The total number “Of shares of stock which the 


corporation is’authorized to issue is 8/000,000. 
: a 


£ such shares 7,500,000 «xe without, par value an 
sified as Common Stock and 500900 shares are to have A par value 


Le as preference stock and the par value of’ cach shave 


: : 
elnee Te 81, . a : * 


Se is ee ee 
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FOURTH. The total number of shares of stock se 
the corporation is authorized to issue 4s 8, 00,000. | 
Oe ry ix, 
Of such shares 7,500, 000 are withort par wales and 
‘are eteswitied as Common Etock and it) shares are to have 
a par Veree and classified as Preference ‘Stock a the par 
value of each share of such éless is ‘$i. s00. 
ey ES designations and the powers , preferences ar id 
‘relative participating, optional or other epeodat rights, 
and qualifications, ‘limitations or restrictions scaitalltk of 


~ 


the various classes of stock of the corporation are as 


Pitas. 


follows: =: es ee 


(a) (1) The holder of each share of Preference 


Stock shall be entitled to receive: an annual dividend on such: 
a share Wa ears lat the three aears following Hiden es thereof : 
OF one-twentieth of a share of Pic hirenes Stock, payable on 
eres oe 1 of each me year, anime that no such dividend 
shall be declared or sisi on any 7 of Peete eres Stock 
which t has been converted prior t6 the Noventer 1 date on 

which ‘Such dividend would otherwise have been payable; and 
(2) at ‘such times that éiytécnas (other than dividends payable 
in Camnmon Stock) are declared with respect to the outstanding 
Common Stock, the holder of each share of Preference Stock 


. Shall) be entitled to receive dividends on such share in 
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: =e 
amounts equal to the amounts of dividends which the holde> 
of such share of Preference Stock would have received 
if.(x) such share of Preference Stock ‘had been Cee 
into Common Stock immediately prior to such declaration 
and (y) the same per share eens of dividends ‘actually 
decianee on the Common Stock hao been declared with respect 
to the Common Stock which such holder would have received on 
such silica the dividends payable pursuant to this 
Clause (2) shall be payable immediately prior‘*to the saveeke 
of the comparable dividends on the Common Stock and wey be 


paid before any dividend. (other than’ a dividend. payable in 


Common Stock) shall be paid on the Common Stonk and before 


“any amount shall be set aside or applied for the purchase of 


* Common Stock OF Gr Preference Stock. 

|  (b) In the event of any one ry ay involuntary 
Liquidation of the corporation, the holders of Preference 
Stock then cee ee shall be entitled to be pare out of 
the as sets of the _eorporation available for diate tbutien to 
its stockholders, whether from capital, surplus dif earnings, 
before: any payment shall be made to the holders of Common : 
Stock, $100 for every share of their holdings of Preference 
Stock. In the event of any Wautdatton of the corporation, 


whether voluntary or involuntary, after payment shall have 
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é 


- been made to the holders of Preference Stock of the full 
amounts to which they shall be entitled as aforesaid, the 
holders of Common Stock shall be entitled to share, ratably 
" peekedtts te the number of shares of Common Stock held by 
them, in all remaining assets of the corporation available 
for distribution to its stockholders. Neither the merger 
or consolidation of the corporation into or with another 
corporation nor the merger or consolidation of any Sines 
corporation into or with the corporation, nor the sale, 
transfer or lease of all or subs i all the assets | 
of ‘the corporation, Shall be deemed to be a voluntary or 
- Anvoluntary liquidation of the corporation. 

fe) At the discretion of the corporation, shares 
Of Preference Stock shall be subject to redemption at any 
time after the expiration of a six-month period commencing 
with the date of issue thereof, in whole, or in part, by lot 
or pro rata, at. $105 per share, wis any dividends ila 
and unpaid thereon and, if such redemption is prior to the 
third succeeding November 1 from the date of issue thereof, 
an giinink poe share equal to the product of $5.25 and a Prakbion. 
the ‘deguules of which is the number of days from the 


dmmediat ely preceding November 1 to the date of redemption, 


and the denominator of which -is 365, upon not less than thirty 
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nor more than sixty days written notice to the holders 
thereof, provided, however, that no notice of redemption 


. Shall be given except in accordance with the following: 


"procedure: :). “Unon determination that the corporation intends 


to sunas a notice of redemption, the corporation shall mail 

a written sii ect of such intent to all holders of record 

of Preference ’ Stock. Such statement shall set forth the 
proposed date of redemption, the number of shares intended 

to be eneed med and the specific shares intended to be redeemed 
in the event that such shares are to be éetermined by lot. 

if, within 30 days of the mailing of such stateneit: the 
holders of more than 30% of the was of Preference Stock 
80 intended to be redeemed deposit with the corporation a | 
‘statement of intent to make a sale of Preference Stock, no 
notice of redemption shall “be given by the corporation until 
the expiration of the later of (1) the period required by 

the holders of Prerencann Seeek SO to be redeemed to convert 
such Preference Stock into Common Stock and to complete a 
public offering of such Common Stock (the panties reauired to 
complete such paneee offering being deoies to be a period 

not exceeding six mone ns after the effectiveness of a reristra- 


tion statement requested by holders of Preference Stock into 


which such Common Stock 4s to be converted) or (2) 4x inonths. 
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(a) At all meetings of shareholders the holders 
of the Preference Stock shall be entitled to one-tenth of 
one vote for each share of Preference Stock whe the holders 
- of the Common Stock shall be entitled to one vote for each 
share of Conimon Stock. The holders of the Preference Stock, 
voting aia alias as a class, shall have the right to elect 
one member. of the Board of Directors of the corporation. 

(ec) Shares of Preference Stock shall be conver-_ 


Cable, at the option of the holders ehereor, “at any time at 


re the iat of the corporation in ue York, New. York, into 


fully paic and nonassessable shares of Common Stock at a price 
of $66 2/3; for PETE Res of caleulating the conversion ratio 
each share of Preherence Stock shall be valued at $100 ner 
share; provided that such conversion rights may be exercised 
“3 a holder of. 30,000 (adjusted upwards for stock dividends ) 
shares or more of Preference Stock other than holders who are 


financial institutions or other institutional investors only 


for the purposes of (1) making a registered public offering 


£ the Common Stock received on conversion, or (2) making. 

Sales of such Common Stock exempt from the repistration 
requirements. of the Securities Act of 1933: as amended (herein- 
efter called the Act), by virtue of Section 4(4). or a successor 


- provision, ar the pets and such conversion right may be 


263a 
Exhibit JE 109 


@ 
exercised by a holder of less than 30,000 (adjusted upward 


for stock civigends) shares of Preference Stock and by. 


holders who are financicd institutions or other institutional 


~ 


investor. for any purpose. ~~ a al oul 
. The above conversion price ‘shall be appropriately 

adjusted (2) on any merger, consolidation or sale of assets, 
(2) on any extraordinar y distributions to holders of Common 

. Stork. and <3) tor any increase or decrease in the total num- 
ber of shares of Common Stock issued and outstanding resulting: 
from a split or consolidation of shares or any like capital 
adjustment: or the payment of eny stock dividend, oy ‘any other 
increase or decrease in the ne of shares of Common Stock 

‘ without receipt of fair market value therefor other. than upon 
exercise of qualified employee stock cntiane, or convers ion 

of any convertible securities iuaued for fair market value at 
a conversion price at least equal to fair market value at the 
times of so ananoe of said convertible securities, or upon 
“exercise of deen or other rights to purchase at an exercise. 
‘price whieh when taken Senether with the price at which said 
varrants ° or aa were sole by the corporation was at least 
equal to the Fair market value of such stock at the time of 


issuance of said warrants and rights. 


Ne At <4 OOO OR te 6 a Ni 0 ihc EP Ns Nhe leh ili ah 4, 


+ Me TON Att i a Ne et ci tos nll he etiehentediiadinibeeteeetien ee * 
ee te) . : Aa ag ie ‘ : 
ae 2 
Le : . =|: ae iets ¥ 
oe: i | 
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il 


dividenc/ of Préference Stock shall be declared on the Preference 


Stock as 
rurence 7 « outstanding which has 


tock ge the date of the stock di: 
on the basis of the nGmber of 


ich. it may be converted will partic 


Paes eeclered 


FIFTH. The minimum amount of capi 


Bbiot will commence busines S is $1,851, 


” SLXTH. ‘The ‘neme anc place of residence of the 


Pibieninee is as follows: | 


: NAVE a ee ADDRE ADDRESS 
INTECRATT CONTAINER SERVICE, INC. 


to. have perpetucl existence. 


EIGHTH. the corporation shall, to the full exten: 


‘ * 


permi tted by Sect ion 145 of the Deleware General Corpor tic: 


Law,. as od £xr0c a2 to time, indonnity a persons who- 


it may indemnify puzsuant thereto, 
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NINTH, In furtherance and not in limitation of the 
ee x t ¢ : na 
“powers conferred by statute, the Board of Directors is expressly 


e. 
Shim 


Pee ik 4 ais : OO CO OR cae . é 
ve @uthovized: >) a a 


To make, altex or repeal the by-laws of the corporation, 


ae authorize and cause to be executed mortgages and - 


: _ liens ‘upon the real and’ peeacnay property of the ss acing aes 


ee To set apart out of any of the funds of tiie corporation 


* 6g - 


rae availa ble for dividends a reserve or reserves for oo Pacey 


oe 


be sieves and to abolish any such reserve in the manner in which it 


Tiwas. crea ae 


ee Soa 
: aes : : oe Baal es 
‘ y : sing : A f * a ie 


me resolution passed by a majority of the wiene board, 


— 4 


. ° 


to designate one ox more committces, each comnittee to consist 


“ef two or more of the directors of the corporation, which, to 


a the extent preyeden in the resolution or in the by-laws of the 


vy corporation, shall have aid may exercise the ‘powers of the board 


set. Of directors in: the management of the bus iness and affairs of 


"the corporation, and may wathonees the seal of the corporation 
to be affixed to all papers which may eeqwlre it, Such committee 
“or comittees shall have such name oe wewecae may be stated in the 
by-laws of the corporation “or esp be dsteminad from time to time 


“by resolution adopted by the board of directors, 


When and as authorized by the affirmative vote of the 


. 


holders of a majority of the stock issued and outstanding having 


Voting power given at a sbucklioianns! meeting duly called fox 


that: purpose, ox -when athostacd by the wiktton’ cons ent of the 


a 
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“7 holders of a majority of the voting stock issued and ovtstanding, 
. Rie “ yi . i 


Hs d . ie wea . 
-to sell, lease, or exchange all of the property and assets of the 
' corporation, including its good will and its corporate franchises 


‘upon such -terms and conditions and for such consideration, which 


Y 
. 


may be in whole or inpart shares of stock in, and/or cther 


‘ 


securities of, any other corporation or corporations, as its 


e ¥ 


“,, board of directors shall. deom expedient and for the best interests. 


* of the corporation. 


tes y : . 


a 
Cie 


'.TENTH. Whenever’a compromise or arrangement is proposed 


> between this corporation and its creditors or any class of them 


i, and/or between this corporation and its stockholders ox any class 


—~< . 


_ of thom, any court of equitable jurisdiction within the State of 


.: Delaware may, on -the application in a summary way of this corporation 


oY any creditor or stockholder thereof, or on the application of any 


'/ receiver or receivers appointed for this corporation under the 
; ; 


= provisions of Section 201 of Title 8 of the Delaware Code, order a 


" meeting 


, . 
ey 


the creditors or class of creditors, and/or of the stock- 


“:\ holders ox class of stockholdexs of this: corporation, as the case 


imay be, to be summoned in such manner as the said court Miceots. IE 


Ja majority in number representing three-fourths in value of 


i % : : 
the creditors or class of creditors, and/or of the stockholders 
‘or class of stockholders of this corporation, as the case may be, 


“egree to any compromise or ‘arrangement and to any reorganization 


s 


of this coxrpoxationr as consemeace of such compromise or arrangement, 


a’ on 
” Cae 
te 


. 


“as the case may be, and also on this corporation, 
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the said compromise or arrangement and the said reorganization shall, 


said application has been 


made, be binding on all the ereditors or class of creditors, and/or 


".. on all the stockholders or’ class of BgcHNOl dees, of this corporation, 


_ ELEVENTH, Meetings of stneMnotsere nay be ig outside 


. the State of Penne if the by- laws ‘SO. 0. provide. The siete of the | 


Eades may be kept (subject to any provision contained in the 


ts this reservation. 


er statutes ) outside the State of Delaware at such place or places as 


may be designated froin time to time by the board of directors or in 


_the by-laws of the POEpOnS GOR. Elections of directors need not be 


“by Berge eee the by- ews of the corporation shall’ so provide. 


IWELITH. The corporation reserves the right to amend, 


é 


Tel or repeal any provision contained in this certificate 


: of incorporation, ‘ii the manner now or hereafter prescribed by statute, 


as all rights ao upon “stockholders herein are auniiaas subject. 


‘ 
ms, aye 
hd e-, . 


WE, THE UNDERSIGNED , being the incorporators hereinbefore 


Moog, for the purpose of forming a corporation pursuant to the 


’ General Cosporation Law of the State of Delaware, do make this 


ee snes declaring and cortifying ‘that the facts deren 
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_ tated are truc, and accordingly have hexcunto set our hands and seals 


cae Ofelia vA.D., 1968, 


. 


oft ocala 
gE kat (sean) 
.President 


ce ree oy a Ae (SEAL) 
: Secretary 


> ° 
oe gts, if 


SATE OF ILLINOIS 
SE : SS 
“ COUNLY OF COOK 


-BE IT REMEMBERED That on this cir day of Oe eta 


age eae 1968, personally came before me, a Notary Public fox the State 


“FP 9f linots, | Tite kee Fmt and (Ge C2 atin, 


- Secretary, of INTEGRATED CONTAINER SERVICE, INC., the parties to the 


2 foregoing Certificate of Incorpoxation known to me personally to be 


~ such, and acknowledged the said Certificate to be the act and’ deed of 


+ the signers pees Sus pee therein stated are trily § set forth. 


S ae Seca 


7 fF idee 


GIVEN iciuas ny hand and seal of office the day and year 


© above: said. 
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O 


GA £22 PRPaeS 
239 LAST 42n0 STL, NEW YOK, ML Y, 10017 (212) £57-22%% 


SPENCER O. MOSELEY 
PALSILUNT 


January 15, 1959 


* 


ibearese® Gori nes Seu Ne ( dauat EE nee 
Park Avenu . : EXHIBIT—+- 
New Yori: Nv ¥ 17 is U. S..DIST. COURT 
| 6. D. OF N. ¥: 
at 


Attention of Michael C. Kluge, President 


i 


tter agreement Gated 
agreements! between 

ane, ana the 
iCS's SnvS @na@ ooli- 
semens ne aving been assigned 
)s nts letter will eon- 
ontinulng offer sos Deron 


Po 


vO 


ec 
FI'S OO DOO 


S340 3 


clhcs ch Na 
™ Fhe 


to ana 2 mast 
LTirm our 
an the 
extenc: of Comooravion 
ieee a. sare f {Csr Convervioie 
Preference St é neinsens on, 

and to becon i : 1 tan Ol, che a Sarr 
of the Underwi tins ment, copies (or oor of Decen~ 
ber 30, 1993) ef wnten have been furnished R = A, to be 
entered into among Lenmnan Srothers, ‘Kuhn, Tosh & Co., 
4CSl, ROSA, Mienecl Cl sau cee and Peer Pedersen, _ the 
Opinion of counsel and the tender of the certificates 
referred to in the letter asreement shall be mzce gr 

the time at which said Unéeruriting Agreement shall 

become effective. 


Co 


nA 
» 


ie 


SG OPS RITES 


This Letter will confirm our request tnac, in: 
connection with the proposed registration of shares of 
ZCSI Common Stock uncer the Seeurities Act of 1933, ICSt 
use its best cfforts (a2) to register under said fet the 
175,102 shares of ICSI Comnon Stock to be received by 
REA on conversion of the ICSI Preference Stocy- 
referred to in the first paragraph of this letter, (b) 


~ ROA EXPRESS ts ine mew mame for tha complete domestic end inte:nst.onel suctece end eit services Of Rodmoay Copross Agency” 


FLL ET CL COTO TOOT, 


CC TTT Cra TS ONT ee Ee TATION SEE: Betsy iN A 


{ (cine, EARRING ed ie AOS Be ts mes oe Sa seat! nial 1 a hae tate apamnillers |  enetn Pa enigs ats « 
_ sate 


ees SORE Ce Om Ho - 


oe 
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“2 < 


to include said 175,102 shares of ICSI Common Stoex in 
the proposed underwritten public offering, and (c) to 
keep the registration of said shares effective for the 
period of time reevutred to comalcte the distribution 

of said shares in such underwritten public offering. 
Unis letter will confirm RE A's agreement to reimburse 
ICSI for expenses to the extent provided in the letter 
' agrecment. ie. oe 


Very truly yours, 


* RAILWAY EXPRESS AGENCY, INCORPORATED, | 


: : ‘ y 
es ee : Sek, 
° os Se 6 S66 ium Sk beens gan bmn abana wate 67. Us 
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doiat Eaiti + 164. 
EXHID IT 


aia . 


MORGAN GUARANTY TRUST COMPANY 


OF NEW YORK 


RO WEST BROADWAY, NEW YORK, N.Y. 10015 


ae Se ees 12, 1969 


STOCK TRANSFER IN REPLYINO PLEASE REPER TO 


Mr. Phillip R. Trimble 
Cravath Swaine & Moore 
One Chase Manhattan Plaza 
New York, N. Y. 


Dea Mr. ‘Trimble: 


Delivered herewith is a certificate for 175,102 
shares of INTEGRATED COTALIER SERVICE INDUSTRIES CORPORATICI 
Common Stock, registered in the name of Railway Express 
Agency, Incorporated. Said shares were issued by reason 

' of the conversion of 116,735 shares of Preference Stock 
which were presented at the office of Integrated for 
conversion. 


It is understood that these Common shares will be 
presented to the undersigned tomorrow, March 13, 1969, at 
the closing in Jersey City. I, in turn, will give them to 
& representative of Pittsburgh National Bank after exemination 
of appropriate resolutions of Integrated covering the autnority 
to issue these Common shares upon conversion, together with 
& proper opinion of counsel for Integrated. 


‘Very truly yours, 


eee tae ttl 


e J. DOREMUS 
. tant Secretary 
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LQ RFA EXPRESS te <> doint Extibit £6 5 


sd 219 eas} 42n0 ST. NEW cee N.Y. 10017 © (212) a ‘ 


; ey : ; ; ae OFFICE OF THE 
pusT's xT: 12 oe Be ie jee : ee wo ven PRESIDENT - FINANCE. 
eee ee Tile SUPER gS egies | ge EDWING. ROSS | 
‘+ perT’s X8T+ Me oe fea Pe ete te | ExNIS TE po 
, “ th STERM hes a re wi Li eh ee eat vamie aero . 5: not COURT a 


we Y, 


ointecrated ‘Container Service Indus tries corpora ation 
"2390 Park Avenue lagi es oy see 

‘ Ke ak York, T6%e 10017" *- 
“Dear Sirss We oe 


Incorporation of Integrated container service idustrtea 


; SOR ERRT AN (hereinafter called whee ‘maLlivay ‘Express - 


> . 


pean: Incorporated hereby tenders for conversion 116, 735, 


~ 


| shares os Ics Prof erence Stock. ‘the certificate for which 


* oo i : a eee ee iS sat 


ds enclosed. “Please issuc one cortificate for 175, 102° ‘shares 


of ‘ICsr Connon stock in the 1 name of Railway Benross agency. | 


“ tncorporated, 


RAI MAY EXPRESS AGENCY, INCORPORATED 


pas 


Iden, 
; caniinjoy P. CHRisne | 


a 


SDM: INC 
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{2 ss wr 


Gentlemon: hy ; 
I ensiorc & Fed obi glee ye Hoe on Jorit 15 
ae DO! mich to presently 


the sale of the 

etock in the I concur in this 
Erg souls i stg belie ucaliin ig the matter 
: IEE 2 Crecr tO 


be urres 


atm 


Vio) The Powitopae soins EPs 
* $a vies 
; ALN ain tC the ETUC ne Nao bn 


aivcs: Ou: arco ; 
avaliable an Hae Hebert pasis, 


Very sincerely yours, 
Ro, Sorry 

SOA os r= ave acd 

Me bess iSGLLEY 


edtng 26° 
Dek ~ 29 For Iden 


. 


PATEL 2 ff. cin USTIE 


ec eaeeaaaee 


EI Me NOONE ATR SE IE 
OF omer ataapeinesne 
A aR 9 MEARS LES ANAS, AIA EDAD ER AERRARDTS tS 
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TOs 8. D. Moseley DATE: April 15, 1969 


FROM: Edwin G. Ross 


SURIECZs ICSz Corporction Stock 


In ‘ine with our discussion, I sugsest that the Roard of 
Dixectors authorize the resistraticn of the remaining ZCSE 
Corporation stock. There are 484,893 shares which, at $50 
a share, amounts to $24,250,000. 

In addition to the registration of the etock, we will have 
to have the egreoment of the Iicuitceble and Morgan to sub= 
stituto other cecurity for the ICSI stock. Kr. Fuller end 
Mr. Trimble chould probably underteke this task. 


At 7% per annum, the interest on $24,250,000 would be 
$140,000 a month. 


For tax purposes, the ICS stock should ba sold sometime 
between July 1, 1969 and July 10, 1869, 


EGP/be 
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SPENCER OC. MOStIEY 
PALSIDINT 


June 10, 1959 


Leiner Service 
‘Ind eine 5 ga 
230 Perk Avenue 
Hew) YOu, Wl, ¥. TOOL] 


sf ht checl 


AS, the I ails 
Ne Yr an7 }), between 
3") and: the under- 
of “T08 rights and obligations under 
having gti. assigned to and assumed 
intend to accept your continuing 
shane de paragraph of the letter 
f (50 sharss cl stock of REA 
e"\) for 134,694 shares.of ICSI 
such eecentence to be con- 
200! ffective at the time of, the 
e dis ition of such Stock (or TOSL 
into whiel h Stock is converSible). The 
Opinion or counsel e UCender of the certificate 
referred to 4 reement shell be mzede ee 
time at which on snall be commenced. 


oO * 


2 
1e 
4 
C 

4 
e 
t 


a 


2e 


ehe 


i 
uv 

: rae 

21 ee £ 

[ cL 


< a a isi] evidence our reduest thet ICStT, 
at it enge, § best efforts (a) to resister under 
the Sc : 2933 the @2C2, 041 shares of TCST 
Common seed C received by REA on conversion or tne 
ICSI Pref : ec. referred to in. the first paracrv2oh 
©, chis tot te the registration of said 
snares si of time reauired to 
aid shares (tut not more 


hy oS Le ch 


complete 
than nine mont Ve vise you as to the manner 
of distriputt a oon as asaya ay 


REA EXPRESS is the new more for the complete domestic and international surfece and air Services of Rasimay Eapress Agency 
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ee 


_ We further request that the registration 
referred to in the inecdiately preceding paragraph also 

cover the 134,694 shares of ICSI Convertibie Preference 

Stock referred to in the first paragraph of this letter. 


¢ 


Very truly yours, 


“ RAILWAY EXPRESS AGENCY, INCORPORATED, 


AAA 
ideyit 
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P Two THIRTY PARK AVENUE 
Ta NEw YORK. N. Y. 10017 
“PLIFT’ 5 XST.: Se" TELCPHORE 


CEFT'S XBT.; Id__Ey, gui (212) 5-4-5132 
| STERN - June 11, 1969 


° 
REA Express 

219 East 42nd Street - 

*New York, New York 10017 

Attention: Mr. Spencer D. loseiey, President 

Dear Sirs: : : 

This will ‘acknom hedge receipt of your June 10, 1969 — 
accepting in part our offer of October 11, 1968. 

We would like the Oppertunity to consider this matter in 
more detail, particularly your request that we vagtates 

‘ie 134,694 shares of ICSI Convertible Preference sick. We 
Suton to be in touch with you by 5:00 pem., Fridey, June 13, 


1969. 


Very truly yours, 


wiAinerk SeEAVICE , LOUSTRICG 
; 


President 


MCK/ck 
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INTEGRATED CONTAINER SERVICE INDUSTRIES CO2PORATION, Vy... 
TWO THIRTY PARK AVENUE as 35 


{? 
NEW YORK, N. Y. 10017 


TELEPHONE 
(212) 684-5132 


June 13, 1969 


R E A EXPRESS 
219 East 42nd Street 
New York, New York 10017 


Dear Sirs: 


Pursuant to your letter acceptance of June 10, 1969, 
this is to advise you that Integrated Container Service 
Industries Corporation will proceed, using its best 
“efforts, to register under the Securities Act of 1933, 
the 202,041 shares of Common Stock to be received by 

R E A EXPRESS on conversion of the 134,694 shares of 
ICSI Convertible Preference Stock. 


We will await to hear from you as to the manner of dis- 
tribution of the Common Stock. 


Very truly yours, 


BOT a SERVICE INDUSTRIES CORP, 
Cc. 


M. C,. Kluge 
— President 


MCK/ck 


_ Conpany oT val 
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“the espueee Act of 1933 in respect of the” underlying 
. Bhares of Common Stock into which the shares of your 
Preference Stock (receivable upon acceptance of such 
-offer) are convertible prior to the earlicr of Doccnber 25. 
1969, and the date on which the bid price of your Comzen 
Stock shall be reported by the National : wwotation Bureeu 
Inc. to have ben $30 or more for ten consecutive 
be: wid ee ee ets 
We beth hereby re eques 
of wv York to release tho 
Escrow Agzec ne; the [scrow Sh2res 
by REA of the purch 
the Escrow Acraerzer h teruwin: 
shail not afr any lia bilities REA nay have under ¢ 
. Purchase Aepoe nt dated’as of October 11, 1963, betw 
Lae and ie SA. vee ene 


we 


( ch O crcr 
3) 


: Plea Ise CONT La ous the foresoins correctly 
sets forth our agreement by signings and returning tO US 
by hand the enclos sed Cosy of tais letter, 


Very truly yours, 


*RAILUAY EXPRE all AGENCY 


 CONPIRIED: 


" INTEGRAT=D cour 
_INDUST! RILS pe 
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Tolar \- 23, 1te1 


June 23, 1959 


KOA, Cees & Ch. | 


Integrated Container Service ee Us. 


- Industries Corporation 
239 Park Avenue “ \ JI 


Hi 16 1979 
New York, N. Y. 10017 


Fung penaaiernT | 
Attention of Michael C. Kluge, President———— ——— — 


Dear Sirs; ‘ 


This will confirm our ayvreement to sell to you, 
and vour agreement to purchase from us, 1,000 shares of 
Comaon Stock of REA Lessing Cerporation ("Realco") on the 
following ens and conditions: : 


1. ‘The shares to be sold to you wild ‘be com- 
prised of 500 chares of Fealco Common Stock presentiy 
deposited uncer the escrow agreement amon; Railway Express 
Agency, Incorporated (hercinafry cailce "ROA"), Integrated 
Container Service, Inc. ("ICS") and United States Trust 
Company of New York (said shares being hereinafter called 
the “Escrow Shares" and said escrow agrcenent:- being hereine 
after called the “Escrow Agreement") end 5C0 shares of 
Realco Connon Stock owned free and clear by REA. The 
/ a “eregate perenase price for the 1,600 snares will be 

$h 714,290, payable by certified or bank cashier's check 
in New York Clearing House funds at the time of cloSing. 
The closing will take placy as promptly as possible and 
in no event later than Jun: 27, 1959, at the offices of 
United States Trust Company of New York or at such place 


. @8 may be mutually agreed upon. 


2. REA hereby accepts the offer to sell as of 
June 23, 1669 the remaining £09 shares of Realco Common Se 
Stock bencficially owned by REA pwior-tosJuly.-115-1933, &. 
pursuant to the ictter agreement dated as of October ll 1. 
1968, between IC3 and REA, and REA further agrees that — 
' 46 will not request a registration state inmt “pursuant to 


ks ri Fg a 


DAiE/)- “ee eae ae 


pula Aiackans sic eata cb enaneeieel-caacuasbeeamer napmatmpenabeandadentchasigtepedaradonancctensomnalcnsateehieteientiarmee-omveraeateediataagimaitatetastintinagtn 
sentinel tenet hela nee IS 
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the Securities Act of 1933 in respect of the underlying 
shares of Common Stock into which the shares of your 
Preference Stock (receivable upon acceptance of such 
offer) are convertible prior to the ecarlicr of December 1, 
1969, and the date on which the bid price of your Common 
Stock shall be reported by the National :.uotation Bureau 
Inc. to have been $30 or more for ten consecutive trading i27¥ a7. 
days. roe a 

: ; con (i Py at Lo 
3. We both hereby request United States Trust ~~” 
Company of New York to release the Escrow Shares from Phe: so aey 
Escrow Agreenent; the Escrow Shares to be delivered to ~~ .~-i!. 
you upon receipt by REA of the purchase price therefor; 
and to terminate the Escrow Agreenent. Such termination 
shall not affect any liabilities REA may have under the 
Purchase Agreement dated as of October 11, 1968, between 


‘ICS and REA. 7 


Please confirm that the foregoing correctly _ 
sets forth our agreement by signing and returning to us 
by hand the enclosed copy of this letter. ~ 


Very truly. yours, . 
RAILWAY EXPRESS AGENCY, INCORPORATED, 


by . 


CONFIRMED: 


INTEGRATED CONTAINER SERVICE 
INDUSTRIES CORPORATION, . 
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Rew da 


Myr. Alan Goldman 

Vice Fresice :t Finance 
Intern Corp. 

555 Firth Ave. 

New Yorn Ne XY. 10517 


June li, 1971 


Dear tir. Goldnan 


Confismine our verbal n 
wich lotts: agreement ie 
Intermray and RD 

by official 2 
cucsStod to resister 

(As converted on a 


Re 
ie) 


etion and in accordance 
Octcoer 11, 1653 between 
Cy please be advised th 
oe eact.on Intervay 
“ares of cormon 
:t10 af p-eferre 
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cS Gu kt 
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ww 


Tnis wihl alse cenfirn Schoa- meeting with 
Int BATE g Ung MRNAECL SG 2s Bu fiely peaees Ly ere Gcoeuss 
this matgter, 


Sincerely yours, 
jeu 3 


: t 
MYA Be cilia S 
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INTERWAY CORPORATION ee 
655 FIFTH AVENUE i PK 


NEW YORK, N.Y. 10017 


TELEPHONE 
(212) 697-6709 


June 18, 1971 


Mr. Irvin B. Jenkins 

Vice President 

REA Express 

219 East 42nd Street 

New York, New York 10017 


Dear Mr. Jenkins: 


In the meeting held yesterday to discuss your letter request 
of June 14, 1971, for the registration of 158, 041 shares of Interway Common 
Stock, I indicated thet Interway would like thirty days within which to come 
up with a definite alternative proposal to present to you. Towards that end, 
you and I have agreed to meet again at our offices on Thursday, June 24, 1971, 
We feel that your consent to this request, if given, should be in writing and 
approved by your Board of Directors since if REA's letter of June id, 1971, 
is proper and sufficient under the letter agreement dated October 11, 1968, 
we would not want the thirty day period to be used against us in any way to 
suggest we did not use our best efforts to comply with your request. 


We would appreciate your prompt consideration and reply. 


Sincerely, 


Ne 


Alan 1. Goldman 
Vice President - Finance 


‘ eves 00 eet a Tats Nace thd pehletealiamonrschesinonomebamatanak 
NP RG G0 ELT LEE CE OLLIE ALOR AEE PRE AIR LONELE ES NI: BP SRT: elantdainadl maine seventeen A RA EMR NM 
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hry. Alan I. Goldna 

Vice President - Finance 
Intervay Corporation 

555 Pifth Ave. 

New York, t!. Y. LOO17 


June 24, 1972 


Dear lir. Goldman: 


In response to your letter of June 18, 1971 I have 
reviewed your request ¥ with tne majority o: tae Hoard 
of Directors. : 


This was done as a matter of expediency since our 
next ore meeting 2s mot scheduled uncil July eo. 


The concerns us hae solicited was that I should 
continue ps a) for the regis- 
tration reaues ny letter dated June 14 or 
in iieu Sete prepose a solution tO Oo 

that could be consicered by the Soard 


This will confirm our meetin: at 9 
I look forward to your early respo 


Sincerely, 


ORIGINAL S'Gnt: 
_JKVIN: BL JENKINS 


Vhs gg 37 For Unni, 
Ar L{/5/74, 


er ec er eevee Nene Tee Tene neared eens eahaaeeiaeraaeaeetiemm aia mememes amie emenmremneneeumemammenmensbadpanticaneatait eat aa aaet age halaaaeticeaatepeinadanaeatiuaemalpeaaed 
ene: seneszaceeemspemnemeeaaaartanarmmeeen ieamanrercuacaumaiecemaammenescnemainiaieeemaemame mania SAAN SAO ROA AIT I —— Aen pons AST NEE A ALE i AD AOR CRIT: 
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7 Ly 
585 FIFTH AVENUE Gn icf Uy a 


NEW YORK, N.Y. 10017 ? fae if 
fv M TELEPHONE 


(212) 697-6709 


INTERWAY CORPORATION 


saci ai bit Bt 28e, 
EXHISIT £O 
U. S. DIST. COURT. 


Mr. Irvin B. Jenkins, Vice President GS. D. CE N. ¥. 


REA Express 
219 East 42nd Street 
New York, N. Y. 10017 


Dear Irv: 
é 
y 


Interway's Counsel tells me that your letter of June 14, 1971, 

is not sufficient for two reasons: 
1} Interway's stock records indicate that its outstanding con- 
vertible preferred issued to REA for the acquisition of a portion 
of REALCO is currently held inthe names of Carr & Co. (79, 0204 
shares) and Kugler & Co. (79, 0204 shares). The written consent 
of these holders to your request for registration of the common 
shares into which the preferred is convertible is necessary. 


2) The convertible preferred must be converted into common 
shares before further efforts can prcceed to register the common 
stock. If you will tender the preferred certificates to this office, 
Interway will issue you certificates for the common shares. 


I would also like to mention in connection with the alternative courses 
of action set forth in your letter of June 24, 1971, that in lieu of a registra- 
tion, we will continue to work with you on a proposed solution to the prob- 
lem for consideration by your Board at its Juiy 20th meeting. 


8 


Sincerely, 


fle. 


Alan I, Goldman 
Vice President - Finance 


Hr. A. M. Whsehart -- 


For your Information. 


Pls tue SY 
- 7/13 iat a 14 


§. B. Jenking poe ee 


» 
1S ec aes ae ae A NR WE A a: SRN OEY SRB ARETE RENESAS A me ok 
aaa am atamean eames ARs Aamo TARA ANDY =mreemrac a.k.a lame AIR oka staat 
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Nr. Alan !. Goldinan 

Vice President - Finance 
Interway Cornoration 

555 Fifth Avenue 

Hew York, i. ¥. 19017 


duly 14, 197) 


Dear Alan: 


Thank you for your letter of July 1, 1971. The 
matter has been referred to Nr. A. M. Visehart, our 
General Counsel, for appropriate response. 


Mr. Robert Gintel has suggested that we meet 

on July 19 to discuss the possibility of a private 
placement of this stock. As |! understand, Hr. 
Gintel does not have anything definite-in mind but 
would like to discuss what we might consider as an 
acceptable price before he discusses the matter with 
his clients. Obviously, any price will be subject 
to Coard eprroval. 


I trust that you are continuing on your own to 
satisfy our request of June 14, 1971 which confirmed 
verbal notification on May 20, 1971. 


Sincere! 


« 


eee eee 
oe 
ssa 
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: Soint Et ZS 3, 
ANDERSON & ALLEGAERT Pea 
345 Part AVENUE 

New YORK,N.Y.10022 — a ae cane au 


486-1464 


CABLE ADORESS 
"MEWERALAW NEWYORK’ 


July 28, 1971 


- ome 


- Interway Corporation 
555 Fifth Avenue 
. New York, New York 10017 


| Attention: ite. Robeee E. Buderticl, 

an President 
Le a ar REA Demand cox Registration 
Dear Sirs: | 
REA has deevaee that in all ihe eibaimetndens 
it will as an exigency attempt to obtain a no-action 
ieteen from the Securities and Exchange Com eee re- 
lating to its sale of Interway Common Stock. However, 
as you know, REA has demanded that a vegtuteakiee state- 
edt be filed with respect to such sie, and they expect 
you to proceed with all due diligence on that eogtebeakion 
statement while they are pursuing the no-action route. 

In response to your letter of July 1, 1971, we 

do sae consider REA's demand for a registration of the 
shares of Interway Common Stock into which their shares 


of Interway Preference Stock are convertible to be in any 


way defective. While we do not feel it is necessary, we 
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Interway Corporation _@2- > daly 28, 1971 


are in the course of obtaining the waduiat os tie person 
for whom Kugler is a Aoniiee 4c the registration and con~ 
version of the 79,020 1/2 shares now standing in that name. 
Since the person previously having a beneficial interest 
in the 79,020 1/2 shares registered in the name of its 
os Carr & Co., no longer has such interest, aad 
the certificate for such shares has been delivered to REA 
auly endorsed and is presently held by REA, there will be 
no occasion for obtaining any consent from any other pene. 
son aS regards these shares. ie 

In connection with your eequest hae che on 
ence Stock be first converted and then a demand made for 
registration, we see absolutely no basis whatsoever for 
such a conversion-first approach in any of the documents 
relating to the Preference Stock and its xegistration 
rights. You will recall, of course, that in connection 
with the 1969 public offering no conversion of the then 
ISCI Preference Stock was made until after the effective 
date of the registration statement. 

In fact, the documents relating to saavereion 
and registration of the Preferred Stock support the op- 


posite conclusion, that no conversion is possible until 
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Interway Corporation -3- i July 28, 1971 


the shares can be sold either in a registered public of- 
fering or pursuant to an exemption from the registration 


requirements of the Securities Act of 1933. See speci- 


fically in this regard the language in your Amended _ 
' Certificate of Incorporation, paragraph (c) of Article 
- Fourth: | | : ae 


"Shares of Preference Stock shall be con- 

vertible at the option of the holders thereof 
* + « provided . . . that such conversion rights . 
may be exercised by a holder of 30,000... 
shares or more of Prefere e Stock other than 
holders who are financial institutions or other 
institutional investors only for the purposes 
“of (1) making a registeréd public offering of 
the Common Stock received on conversion or (2) 
making sales of such Conversicn Stock exempt 
from the registration requirements of the 
Securities Act of 1933, as amended . . . by 

- wirtue of Section 4(4) or a successor provi- 
SEON 6 ee an 


We think you will agree that the most common 
practice in this field is to delay conversion until imme- 
diately prior to sale, either pursuant to a registration 
Statement or otherwise. To convert prior to that time 
May prejudice REA's rights, and there is no reason why 
they should be required to give up their peetecenee posi-~ 


tion in order to demand a registration statement. 
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Interway Corporation ~4- 


In view of this, we insist that you eee 
forthwith in the peeperaton of a registration iia 
pursuant to the agreements previously made =e you 
and REA, We feel that your letter of July 1, 1971 was 
merely a delaying tactic and wwe will consider the time 
from REA's original letter “ws June 14, 1971 in calculating 
the time you have been taking to prepare the registration 


‘statement. 


Sincerely yours, 


ae A emer 


Donald A. Hernex 


Dennis J. Kenny, Esq. 

General Counsel and 
Assistant Secretary 

Interway Corporation 


Arthur M. Wisehart, Esq. 

Vice President and 
General Counsel 

REA Express 


/ 


eae 


--+ LC Lem POPE OF: 
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INTERWAY CORPORATION : 4234 
An are SHIN Sol 
855 FIFTH AVENUE aariey 
NEW YORK, N.Y. 10017 EXHIBIT_ZO— 


LU. Sosy, COURT 
oT, tt, Tf! TRLEFHONE 
auly 62. 197% (212) 697-6709 


Mr. Irvin Jenkins, Vice President 

REA Express 

219 East 42nd Street y 
New York, N. Y. 10017 


Dear Irv: 


We have just received a letter here in New York addressed to 
Bob Budorick as President of Interway Corporation, witha copy to Dennis 
Kenny, from Donald A. Herner, whorm I gather is with the law firm of 
Anderson & Allegaert. Although Bob is on vacation this week and next 
week, I was fortunate enough to reach him today at Realco's offices in 
Chicago because he came down from Michigan for several special confer- 
ences. I have shared with Bob the contents of the letter from Mr. Herner, 
and he has authorized me to respond to you. 


Donald Herner has had no prior contact with Bob and no contect with 
me at all, but did mcet with Dennis Kenny to discuss Interway's cooperation 
with REA in obtaining a "no-action letter"! from the Securities end Exchange 
Commission relating to the sale of In erway common stock iuto which Inter- 
way preferred stock which you have represented to me is still held by REA 
is convertible. Based upon a previous telephone call from Art Wisehazt to 
Dennis Kenny, we accepted that Mr. Herner was representing REA in an 
effort to obtain this "no-action letter", At no time have we been given to 
believe that Mr. Herner represents REA in any other capacity and, in fact, 
he does not make any mention of his engagement by REA in any capacity in 
his letter to Bob. We think it would be improper for us to respond to the 
speciiic points Mr. Herne akes in his letter until you establish that he 
has the authority to vepresent REA on the various matters he mentions. If 
you establish that lhe is in fact authorized to speak on REA's behalf in this 
matter, and that his letter correctly reflects REA's position, then we should 
be happy to respond in detail. 


Incidentally, since Mr. Herner indicates that copies of his letter 
have been sent only to Art Wisehart and Dennis Kenny, Iam enclosing a 
copy of the Ictter and the envelope sent to Dennis in case you have not seen 
them. I look forward to hearing from you soon. Best regards from Bob, 
Dennis and me. 


Copics: R. siege a a ie 
D. Kenny | Alin 
A. Wisehart Alan I. Goldman 
D. Herner Vice President - Finance 
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INTERWAY CORPORATION: 


555 FIFTH AVENUE 
NEW YORK, N.Y. 10017": dcint’ pet tZ40, 
aed TELEPHONE 
1 aes y oe. RT (212) 697-6709 


July 29, 1971 ye 


own 


RES, Express _ 
219 Cast 42nd Strect | 
New York, New York! 10C17 


> 


Attention Irvin B. Jenkins, Vice President 


Re: Claims of Interway Corporation under Purchase Agreement of 
October ll, 1968, for Purchase of 51% of the Stock ot REALCO 


Gentlemen: 

The purpose of this letter is to give formal natice of the nature, 
scope, and amount of the claims of this Corporation against REA 
arising by virtue of the breach of various warranties contained in 
the above rcferred to Purchase Agreement. As you know, Interway 
Corporation is the new name of Integrated Container Service Indus- 
wries Corporation, assignee of all right, title, and interest of 
Integrated Container Service, Inc., a Pennsylvania corporation, 
under the above Purchas Cc Agreement. 


We have in the past ees sdvised you of certain aspects of. 
these clairns. However, this is our first opportunity to delineate 
. the various items and to set forth in @ctail the total amount of the 
claims and our underlying legal basis therefore. Various REALCO 
petsonnel have over the past several years expended time and effort 
in analyzing the REALCO Junc 30, 1968, financial staternents and 
their underlying data in an effort to determine the accuracy and cor- 
rectness of those financial statements, This work has. .been complete: 


We are dividing the balance of this letter into three parts =» 
I. Contractual and Legal Basis of Claims, il. Specific Tlenents of 


Warranty Claim, and NI. Caleulation af Tatal Clarina, 


LOOT ES CT AN A. 1 ENRON Mie EN.) ew ewe emp a meg eos 
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I. CONTRACTUAL AND LEGAL BASIS OF CLAIMS 


Under Paragraph 4 of the Purchase Agreement of October i, "1968 
REA warranted as follows: i. 


m (c) Seller has furnished to Buyer a true 
_and correct copy of the audited consolidated 
balance sheet of Realco and subsidiaries as 
of June 30, 1968, and the related statement | 
of income and retained earnings for the year 
then ended, together with the related report 
of Peat, Marwick, Mitchell & Co., independent 
public accountants. Said financial statements 
.are true and correct. Except to the extent re- 
flected or reserved against in the consolidated 
balance sheet as of June 30, 1968, Realco, as 
of the date thereof, had no liabilities or obli- 
- gations of a nature customarily reflected in 
a@ corporate balance sheet prepared in accor- 
dance with generally accepted accounting : 
principles, including, without liedtation. any 
' tax liabilities (i) incurred in respect of Realco's 
income for any period prior to the close of 
‘business on June 30, 1968, or (ii) arising out 
of transactions entered into or any state of 
. facts existing prior thereto. As of June 30, 
1968, Realco had no liabilities of any nature 
contingent or otherwise not fully reflected or 
reserved against in its consolidated balance. 
waa as of June 30, 1968. 


(e) ae June 30, 1968, and the Closing 
Date, Realco has not incurred and will not 
incur, any extraordinary losses or obligations 
. ©F liabilities except current liabilities incurred 
_ inthe ordinary and usual course of business and 
‘ Realco has not made and will not make any extra- 
ordinary expenditures other than for additions and 
improvements to existing facilities and equipment. 
Between June 30, 1968, and the Closing Datc, Realco 
has and will condv . ‘ts business, maintain its 
properties and ke. » its hanks and records in the 
usual manncr. . 
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(f) None of the accounts and notes 
receivable of Realco reflected im the 
consolidated balance sheet of Realco 
and subsidiaries as of June 30, 1968, 

“ are subject to counterclaims or set- 
offs and all of such accounts and notes: 
receivable are (to the extent not col- 
lected since June 30, 1968) good and 
collectible at‘the aggregate recorded 
amounts thereof, less the amounts of 
‘the applicable reserves or allowancés 
reflected in said consolidated balance 
sheet for doubtful accounts, overcharge, 
noncollectible items i vee ee 

- and discounts. a 


It is our position that these warranties have been breached in that 
(a) the accounts receivable less reserves for doubtful accounts as 
stated in the June 1968 financials are not good and collectible in part, 
(b) ¢ertain items in the Tune 1968 financials were not true and correct, 
“(c) certain itcins in the June 1968 financials were not in acenrdance 
‘with generally accented accounting principles, and Vd) there we re, as 

une 50, 1968, liabilities and obligations of REALCO not fully re- 
ee ee ee 


: It is our position that the remedies and measure of damages for 
the. breach of these warranties are the same as for the breach of any 
other warranty. Consequently, for those breaches which effect the 
pre-tax income line of the June 30, 1968, financials, we claim monetary 
damages measured by the difference in the purchase price actually 
paid for the stock and what would have been paid by a willing purchaser 
if the warranted financials had been accurate and correct (hereinafter 
. 'warranly claim"). In addition, there are five items for which we 
are willing to accept dollar for dollar reimburs ement (hereinafter 
 aaiinwieniad eageans poe ee 

It is nee our position that our claims pealy: to the purchase of ail 
the REA stock and are not limited to the 51% covered under the Octo- 
ber 11, 1968,. agreement. This is based on the letter of ICS dated 
September 23, 1968, whercin the warranties above referred to arc made 
applicable to the option to purchase the remaining 49% of the REALCO 
stock. This acrene was accepted. by REA's letter of Octoler Jl, 1968. 


oe 


Ree ee. 


—— Zs oe 
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There follows a description and dollar itemization of the specific 
breaches of warranty in the June 1968 financials for which we are 
entitled to monetary damages under the warranty claim. The items 
for which dollar for dollar reimbursement is claimed are set forth 
in Section II. : - 


a. Accounts Receivable 


For the purpose of our warranty claim, we are only using 
the fiscal 1968 accounts receivable which we believe are wncollectible 
at this time. For the balance of the accounts receivable which we 
believe are uncollectible, we are willing to accept dollar for dollar 
reinibursement. Those receivables are detailed in Section III. 


Uncollectible Receivables from 
fiscal 1968 billings . 257, 000 
(calculated by taking 1.4% of . 
fiscal 1968 billings [ $804, 000 
still open and uncollected as 
of May 31, 1971]. The 1.4% 
. uncollectible factor was used 
because it represented the 
percentage of calendar 1965 
billings still uncollected as 
of April 30, 1971. That balance 
.is now an average of six years old, 
. and in the last four months, less 
than $1,000 was collected on it. ) 


There was no credit to the reserve account for bad debts in 1968 and 
consequently, the full amount of $257,000 is being used in this item of our 
‘warranty claim. 


b. Adjustment in Equalization Allowance — ; _ g 


: The purpose of the equalization allowance is to credit railroad 
members a certaindollar amount per day per unit when certaintrailers 


cy 


a 
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on lease to thosc members go off line to another railroad. REA in 
October 1968 and Price Waterhouse in December 1968 adjusted this 
allowance reserve upwards by $48, 000 for fiscal 1968 which ' 
resulted in a reduction of pre-tax income by $48, 000 for fiscal 
1968, 


a c. Expenses of Real Services, Inc. 

Approximately $10,000 in the June 1968 financials for the 
establishment of this corporation was shown as prepaid expense. 
Subsequently, but prior to the closing under the Purchase Agreement, 
an additional $75, 000 was treated in the same manner. This total 
amount should have been reflected iu “be Profit and Loss Statement, 
the effect of which would have been te reduce pre-tax income by 
that amount for iiscal 1968. We are entitled to claim for the entire 
$85,000 by virtue of the warranty coutained in paragraph 4(e). 


4 Trailer Repair Reserve 


Approximately $100, 000 of trailer repair bills for fiscal 
(1968, over and above the reserve for such repairs, were not received 
. until after June 30, 1968. This amount should have been reflected in 
: ee the Profit and Loss Statement, the effect of which would have been to 
reduce pre-tax income by that smount for fiscal 1968. 


e. Lease Payments Chargee to Prepaid Expenses 


: _ Our investigation indicated that at least two payments to : 
' National Bank of North America totaling $203, 000 due and paid during 
fiscal 1968 were charged toe prepaid expenses even though the equip- 
ment was in. REALCO's posscésion, although not in revenue service 
| > at the time of payment. This amount should have been reflected in 
e ; the Profit and Loss St-tement, the effect of which would have been 


to reduce pre-tax inconse for fiscal 1968 by that amount. ae 
. f ‘ i ba 


mW. CALCULATION OF TOTAL CLAIMS 


It lu our position that all af the forcgoing items in the full a:mcunts 
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stated directly affect the pre-tax income line of the June 30, 1968, 
a ' financials. The total effect is to reduce the pre-tax income for : . 
fiscal 1968 by the aggregate of the aforementioned five items, 


We have previously stated our position that the measure of 
damages for the breach of the warranties in the October 11, 1968, 
agreement is the difference between what was paid for REALCO and 


what would have been paid for REALCO had the financials been ac 
warranted. - ee 


This leads us to consider first the total amount paid for the pur- 
chase of REALCO, The total price to be paid for REALCO under 
the October 11, 1968, agreement and the various letter agreemenis 
using values as of October 11, 1968, was 


e 
° 


Cash : : $30,000, 000 for 51% 


440, 000 preference shzres 


convertible at 1.5 into : 
. _€ommon = 660,000 at then 
“approximate market price 4 
of $64 per share 42,240, C00 for 49% 


TOTAL $72,246, 009 


It is our position that the total price paid for REALCO musi be 
calculated on the date the agreement was made, without : 2gard to 
subsequent event, -i.e. decline in common stock price. 


The totai purchase price of $72, 240,000, on the basis of REALCO 
reported earnings for fiscal 1968, results ina price earnings ratio of 
¢ 29.9, i.e. $72, 240,000 divided by $2, 416, 000. 4 a, 
Alternatively one might argue that the total price paid for REALCO os 
ought to be calculated in terms of the cash realized and currently 
‘ realizable by REA. While this is not our position, we set it forth 
_to demonsirate the magnitude of our claim even when a conservative 


analysis more favorable to REA is used. On this basis, the price 
paid was fe 


ah Cash ' $30,000, 900 for 51% 

Cash é : 
(March 6. 1849, ente af 175.999 7 O08 sho 14 

shares of common stock into 


ae aw ge 
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-- which 116,735 shares of 
preference stock received 
January 15, 1969, were 
converted [after deducting 

' underwriting discounts 
and commissicns and 
other selling expenses}. ) 


‘Cash - : $ 4,714,290 for 20% 
(June 27, 1969, sale of 1,000 
shar 2s of REALCO stock. ) 


237,062 shares of common stock 1,896, 496 for 16% 
into which 158,041 shares of : 
preicrence stock presently held 
would be converted. (Valued at 
33 .1/3% discount for current mar- 
ket price of $12 because of their 
restricted marketability. ) 
TOTAL $44, 479, 238 
The total purchase price of $44, 475, 238 calculated in this manner 
> results in a price earnings ratio of 18.4 on the basis of REALCO re- 
ported earnings for fiscal 1968, i.e. $44,479,238 divided by $2, 416, 000. 


On the basis of the analysis in Section II, the earnings of REALCO 
for fiscal 1968 should have been stated as $1, 889, 911 determined as 
. follows: i: * 


iscal 1968 


Pre-tax Income from Financial ° © 3,176,457 
Statements ; 
Less: Deductions described’... 693, 000 

in Section iI ‘ 4 


. Corrected Pre-tax Income for 2,483,457 
Fisca} 1968 : 2 : 
Times: Tax Rate used in 23.9% 
Ce Fiscai 1968 Finan- ; 
cial Statements 


Corrected Income Taxes for - §93, 546 
Fiscal 1968 : 5 
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| Corrected Pre-tax Income for $2,483, 457 
' Fiscal 1968 hu : 
Less: Corrected Income Taxes : 593,546 
for Fiscal 1968 


, Corrected Earnings for Fiscal 1968 1,889,911 


Applying the 29.9 P/E ratio to ae earnings results in a total 
' purchase price that should have been paid, had the warranties not been 
breached of $56,508,339. Deducting this amount from. that actually 
paid results in monetary seteioneciae! in the amount of $15, 731, 661 on 

the warranty claim, 


Applying the alternate 18.4 P/E ratio to these earnings results 
in a purchase price that should have been paid, had the warranties not 
been breached, of $34, 774, 36z. Deducting this amount from the al- 
ternate price paid results in monetary damages in the amount of 
. $9, 704, 876 on the warranty claim. 


In addition, REALCO/Interway will accept delta: for dollar reim- 
bursement from REA for the following five items. 


a. Accounts Receivable 


Unidentified Receivables 
(Difference between accounting 
controls and detailed ledgers— 
' never identified by customer. ) 


. Actual write-offs 
(Including bankruptcies of — 
Central and Tennessee Central. ) 


Anticipated write-off Central Rail- 

_ road of New Jerscy and other rail- 

‘roads in bankruptcy 
(We arc fairly confident at this 
time that no dividend will be 
recovered in these bankruptcies 
and consequently deem this 
amount uncollectible. ) : 111, 000 
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Calendar 1965 open receivable at oo ‘ 
April 30, 1971 : - § 50,000 (equals 1.4% of 
: 1965 gross 

Calendar 1966 open receivable at revenuc) 
May 31, 1971, was $267,000. But a 
by applying 1.4% to gross calendar 
1966 revenue (see Page 4), this is 
‘reduced to. o : 160, 000 
First half of calendar 1967 open 
receivable at May 31, 1971, was 
$397,000, But by applying 1.4% to 
first half of gross calendar 1967 ° 
revenue (see Paces 4), this is 
‘reduced to | 103, 000 
” TOTAL $543, 000 

LESS RESERVE 153, 000 

GRAND TOTAL $390,000 

Eaves 


Unaccountable Inventory 


The Jure 1968 financials reflect a current asset in the amount 
of $11, 000 for inventory listed in Account 1300, Material and Supplies. 
(As near as we can determine, thi8 inventory item was intended to 
‘be office supplics.) However, we have not been able to account fer 
this inventory and consequently must view if as nonexistent as of 
June 30, 1968. 


‘c. Unaccountable Equipment Assets 


eA 


The June 1968 financials reflect in Sceount 1310, Trailer Parts, 
a fixed asset in the amount $75, 000.. (As near as we can determine, 
this fixed asset item was intended to be signs, tires, etc., for use 
on newly purchased trailers.) However, we have not been able to 
trace these asscts to any specific purchase order or orders for trailers 
and consequently must view them as nonexistent as of June 30, 1968. 


¢, Tension Fund tinbility 


We have had an actuar fal analyste isaabe of the unfunded liability 
* 2 4) 4 
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of REALCO under the REALCO Pension Plan supplemental to Rail- 
road Retirement. The amount of this liability for the period up to 
the purchase of 51% of REALCO is $43,000. This amount was not 
disclosed on the fiscal 168 financials as a liability. 


e. Bederai Taxes 


- 


The amount of REALCO's Federal tax liability for fiscal 
1968 was paid to REA by REALCO. Subsequently, the tax was 
recomputed, resulting in a reduction in the total tax liability of 
$13,000. This amount siould have been paid back to REALCO. 


In summary, the total aiaount: of the clairns of this corporation 
‘under the Purchase Agreement and letter agrcements for the pur- 
chase of REALCO is $16, 263, 661 ($15, 731,661 under the warranty 
_ claim plus $532, 000 under the reimbursement ¢ejaim). Under the 
alternate calculation, the total amount of the claim is $10, 236, 876: 
($9, 704, 876 under the warranty claim plus $532,000 under the reim- 
bursement claim), , 


We would look forward toa meeting at your earliest convenience 
_to discuss these claims further. 


_ - Very truly yours, 


‘Gener2¥ Couns 


or ; 
ennis 4 a 


. 


' DIK/ck 
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+B Jsakias REAExpress 219 East 42nd Sircet 
Fresdectand New York, NY 10017 
rut.ve ASSiS!ant 10 Tel 212 557 2261 


Frese 


Mr. Alan Goldman 
Interway Corn. 

555 Fifth Ave. 

New York, N. Y. 10017 


August 4, 1971 


Dear Mr. Goldman: 


With reference to your letter of July 29 please 
be advised that we have engaged the law firm of 
Anderson & Allegaert to properly represent REA 
in all matters pertaining to the obtaining of a 
no action letter, conversion of ICSI stock and 
the registration or same. 


Your cooperation in this matter will be appreciated. 


Sincerely, 


emir 
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INTERWAY CORPORATION sont Esniit 242 
855 FIFTH AVENUE © EXHI! Bi Te" 
NEW YORK, N.Y. 10017 U. S. DIST. COUN?! 
TELEPHONE 
(212) 697-6709 


August, \971 
& 


Anderson & Allegart 
345 Park Avenue 
New York, N.Y. 109022 


Attention: Donald A. Herner 
Gentlemen: 


We are in receipt of your letter of July 28, 1971 addressed 
to the attention of Mr. Robert E. Budorick. Our delay in res- 
ponding was occassioned by the necessity of our first ascertain- 
ing from REA, your authority to represent REA in matters other 
than its attempt to secure a "no-action' letter from the S.E.C. 
As you know, Mr. Wisehart of REA gave me your name and advised 
me that you had been retained to make efforts to secure a ''no-action': 
letter. I was given no indication that the scope of your representation 
extended to the matters referred to in your July 28th letter. Mr. Irvin- 
B. Jenkins of REA has now responded by letter of August 4th advising 
us that your firm hzs been retained to represent REA in all matters 
pertaining to "'the obtaining of a no-action letter, conversion of ICSI 
stock and the registration of same", 


We have carefully reviewed the contents of your letter. While 
we will agree that REA's pursuit of a no-action letter does not in 
any way obviate any obligation Interway may have to register the 
commion stock into which the presently held preference stock is con- 
vertible, we do maintain that we are entitled to demand that REA fur- 
nish a proper notice of request to register. In our letter of July 1, 
1971 to REA we pointed out why the request was not proper. Our 
position remains the same. 
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We look forward to the receipt of the consent by the person 
for whom Kugler & Co. is nominee. We would also want to see - 
the certificates issued in the name of Carr & Co. to satisfy 
ourselves that Carr & Co. no longer has any interest in the 
shares represented thereby and that they are now held by REA. 

We must take issue with your position on our requirement 
that REA first convert before requesting registration. The March 
1969 offering was not made at the request of REA but rather at the 
initiative of Integrated Container Service Industries. As required 
under our letter agreement with REA we offered REA the right to 
join in as a selling shareholder. Even if REA has backed out of that _ 
registration and decided not to sell the common stock, ICSI would 
have gone ahead with that registration for its own benefit. Since we 
do not intend at this time to make a public offering, the costs and 
expenses of any registration requested by REA would be solely for 
the benefit of REA. If REA were to back out and not convert to com- 
mon, those costs and exp«:::es would not be recoverable. For this 
reason, we see no analogy oetween the March, 1969 ofi:*.1g and 
REA's present request. 


We must also differ with you on your interpretation of our 
Certificate of Incorporation when you state that ''no conversion is 
poss.ble until the shares can be sold... "The language of the 
‘Certificate provides that ''Preference Stock shall be convertible. .. 
only for purposes of (1) making a registered public- offering of the 
Common Stock received o1 conversion...''Contrary tc your position 
we interpret this language to mean that the preference stock is con- 
vertible if the intent of the holder is to register the common into which 
the preference “stock is converted and consequently conversion only 
requires the intent to register the common stock, which in this case can 
be manifested by an appropriate request for registration. 


Even assuming you are correct on what the most common practice 
is in this field, that practice would not apply in this ca’se because of 
the language of the Certificate of Incorporation and the fact that 
Interway must pay the costs of any REA registration request. 
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We do not see how REA's rights are prejudiced by this procedure. 
On the other hand we can see how Interway could be prejudiced 
under your suggested procedure if REA decided not to convert 
after Interway had made substantial expenditures Ail deoialidi the 
— material. 

We are disturbed by your suggestion that our letter of July 1, 
1971 was a delaying tactic. It was, we feel, a prompt response to 
REA's letter of June 14, 1971, pointing out the deficiencies of that 
letter. We would appreciate further word from you as to how and 
when these conditions will be met. 


I would also be interested in knowing the status of REA's no- 
action letter. 


| Very truly yours, 


Dennis 3. Kenny 
General Counsel 
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Subject : Oe 2 


\. M. Wischart I. B, Jenkins ICSI Stock | 8/13/71 


Ex 22 


doit Exh it 2420 


REA Express Memorandum : 4 soon Cougs 
‘ ue a rsieeaut oes) 


In response to your memo of August 2 I agree that 
we should pursue our request for registration very 
vigorously. I would expect to do so directly with 
Mr. Alan Goldman and it is no understanding that 
Don Herner of Gene Anderson's office will continue 
to apply pressure from that angle. 


Incidentally, Bill McCurdy called yesterday to advise 
that they will not be able to provide ICSI stock for 
the unqualified approval to convert preferred stock 
%o common at this time. However, they were in com- 
plete agreement that we should go forward with the 
registration effort and they would provide the approval 
co-incident with the sale or registration of our stock. 
He indicated that the preferred stock has a $100 
.Liguideted value whereas the canmon would isve none 
and in view of our financial position they would wish 
- to protect t).eir interest. 


Ne es 
So 


: A 
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Memorandum from... DONALD A. HERNER 


Wa. rsekoat , 
Wont A tol a ro Lda 
Kg her Vasc veh shy, 


ie 


Bl(S( U\ 


) cnepuanmanmuena Ae tls cet as 
4 
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INTERWAY CORPORATION ee va 
585 FIFTH AVENUE AUG 16 197} 
NEW YORK, N.Y. 10017 


TELEPHONE 
(212) 697-6709 


August 12, 1971 


Anderson & Allegart 
345 Park Avenue 
New York, N.Y. 10022 


Attention: Donald A. Herner 
Gentlemen: 


We are in receipt of your letter of July 28, 1971 addressed 

- to the attention of Mr. Robert E. Budorick. Our delay in res- 
ponding was occassioned by the necessity of our first ascertain- 
ing from REA, your authority to represent REA in matters other 
than its attempt to secure a ''no-action"' letter from the S.E.C. 
As you know, Mr. Wisehart of REA gave me your name and advised 
re that you had been retained to make efforts to secure a "no-action'! 
letter. Iwas given no indication that the scope of your representation 
extended to the matters referred toin your July 28th letter. Mr. Irvin- 
B. Jenkins of REA has now responded by letter of August 4th advising 
us that your firm has been retained to represent REA in all matters 
pertaining to ''the obtaining of a no-action letter, conversion of ICSI 
stock and the registration of same". 


We have carefully reviewed the contents of your ietter. While 
we will agree that REA's pursuit of a no-action letter does not in 
any way obviate any obligation Interway may have to register the 
common stock into which the presently held preference stock is con- 
vertible, we do maintain that we are entitled to demand that REA fur- 
nish a proper notice of request to register, In our letter of July 1, 
1971 to REA we pointed out why the request was not proper,, Our 
position remains the same, 
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We look forward to the receipt of the consent by the person 
for whom Kugler & Co. is nominee. We would also want to see 
the certificates issued in the name of Carr & Co. to satisfy 
ourselves that Carr & Co. no longer has any interest in the 
sharcs represented thereby and that they are now held by REA. 

We must take issue with your position on our requirement ay 

that REA first convert before requesting registration. The March 
1969 offering was not made at the request of REA but rather at the 
initiative of Integrated Container Service Industries, As required 
under our letter agreement with REA we offered REA the right to 
join in as a selling sharcholder. Even if REA has backed out of that 
registration and decided not to sell the common stock, ICSI would 
have gone ahead with that registration for its own benefit. Since we 
‘do not intend at this time to make a public offering, the costs and 
expenses of any registration requested by REA would be solely for 

the benefit of REA. If REA were to back out and not convert to com- 
mon, those costs and expenses would not be recoverable. For this 
reason, we see no analogy between the March, 1969 offering and 
REA's present request. | 


We must also ciffer with you on your interpretation of our 
Certificate of Incorporation when you state that 'no conversion is 
possible until the shares can be sold...''The language of the 
Certificate provides that Preference Stock shall be convertible... 
only for purposes of (1) making a registered public offering of the 
Common Stock received on conversion... ''Contrary to your position 
we interpret this language to mean that the preference stock is con- 
vertible if the intent of the holder is to register the common into which 
the preference stock is converted and consequently conversion only 
requires the intent to register the common stock, which in this case can 
be manifested by an appropriate request for registration. 


Even assuming you are correct on what the most common practice 
is in this field, that practice would not apply in this case because of 
the language of the Certificate of Incorporation and the fact that 
Interway must pay the costs of any REA registration request. 


rn Be ES lath bale IAT celta OANA, AOTC a caiSt te FARR, x ta ere hh See. 
YZ 
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We do not see how REA's rights are prejudiced by this procedure. 
On the other hand we can see how Interway could be prejudiced 
under your suggested procedure if REA decided not to convert. 
after Interway had made substantial expenditures prepairing the 
registration material. 


We are disturbed by your suggestion that our letter of July 1, 
1971 was a delaying tactic. It was, we feel, a prompt response to ~ 
REA's letter of June 14, 1971, pointing out the deficiencies of that 
letter. We would appreciate further word from you as to how and 
when these conditions will be met. 


I would also be interested in knowing the status of REA's no- 
action letter. 


Very truly yours, 


Gener9f/Counsel 
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ANDERSON & ALLEGAERT 


fl ers ATF 
345 ParRK AVENUE: ere 


arated 


S, Dist. OSs 
New Yoru,N.yY. 10022U. S. oie bela AREA COE 212 
oS... t. 406-1464 


CABLE ADDRESS 
“MEWERALAW NEWYCAK" 


1933 Act/Section 4(2) 
1933 Act/Section 4(4) 


August 31, 1971 


Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Re: Interway Corporation 
forme:sly Integrated Container Service 
Industries Corporation) 
REA Exoress, Inc. ; 
Lk eNRRIRicR am LE Ne Ove Mm nite 
Dear Sirs: 


This letter is being submitted on behalf of REA 


Express, Inc. ("REA") in Support of its request for a "no- 


action" letter with respect to the proposed sale by 1% of 


all or part of the 237,061 shares of Common Stock, par value 


$1.00 per share ("Common Stock") of Interway Corporation, 


1 Delaware corporation ("Intorway"), into which they plan 


to convert the 158,041 shares of Preference Stock, par 


value $1.00 per share of Interway Presently held by REA, 
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Exchange Commission -2- August 31, 1971 


Acquisition of Interway Stock 


REA acquired the Interway Preference Stock in the 

following transactions. 

Pursuant to correspondence and to two Agreements 
dated October 11, 1968 REA agreed to sell to Integrated 
Container Borviee. Inc. ("ICS") a 51% interest in one of 
REA's wholly owned subsidiaries, REA Leasing Corporation 
("REALCO"), in exchange for a cash consideration and the 

eetion to sell the remaining 49% interest in REALCO for 
shares of Preference Stock of ICS. The opticn to sell the 


remaining 49% interest was to remain effective until July 


ll, 1969 (see Attachments A, B, C, and D). 


Subsequent to the October 11, 1968 transaction, 
IC& anderwent a series of corporate transactions pursuant 
to which it became the wholly owned subsidiary of Inte- 
grated Container Service Industries Gorearstien ("Industries") . 
Industries was a holding company for both ICS and the 51% 
interest in REALCO. ICS assigned its rights and obligations 
under the various agreements with REA to Industries, and 
subsequent to that t.ime REA became entitled to sel) its 
remaining interest in REALCO to Industries in exchange for 
Preference Stock of Industries. In early 1971 Industries 
changed its name to Interway Corporation, and in order to. 


s ° A 58 3 ati hive n th 
avoid confusion Interway will be used as the name tarcuniour, 


? 
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Exchange Commission -3- August 31, 1971 


In January 1969 REA notified Interway that it 
desired to sell an additional 133 of the REALCO stock to 
Interway pursuant to the above-described arrangement. The 
Sale was made effective January 1969, and REA received as 
consideration 175,102 shares of Interway Preference Stock. 


Subsequently, .in March of 1969 Interway made 


a public offering of 550,102 shares of its Common Stock, 


of which 375,000 shares were sold for the account of 
Interway and 175,102 were sold for the account of REA, 
“being the shares of Common Stock into which the shares 
“acquired by REA in January 1969 sere converted. (Pile 
No. 2-31258) 

The public offering made in March 1969 has become 
the subject matter of several lawsuits which have been con- 
solidated into the action, Weinherser et al. v. Integrated 
Container Service Industries Corvoration etal. S. 
District Court, S-D.N.Y¥., 69 Civ. 2284) REA is one of the 
defendants in this case. The amended complaint alleges mis- 
weptenene oti sas and omissions to state material facts in the 
prospectus used in the offering. This suit is still pending 


with no answer having yet been filed by defendants. 
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In June of 1969, REA made a new agreement to 
sell its remaining interest in REALCO to Interway. A | 
portion of that remaining interest was sold for cash and 
the remainder was exchanged for 143,673 shares of Interway 
Preference Stock. Subsequent to June 194) REA has received 
an additional 14,368 shares of Preference Stock as dividends 
Pursuant to the terms of the Preference Stock. if REA con-" 


tinues to hold the Preference Stock until November 1, 1971 


it will receive a dividend of an additional 7184 shares of 


Preference Stock. Part of the stock is presently registered 
in the name of Kugler & Co. as nominee for one of REA's 


lenders. 


Description of interway Stock 


Pursuant to the terms of the Preference Stock it 
may be converted into shares of Common Stock: 


++eat the option of the holders thereof, at any 
time at the office of the corporation in New York, 
New York, into fully paid and non-assessable shares 
of Common Stock at a price of $66 2/3. 


for purposes of calculating the conversion ratio 
each share of Preference Stock shall be valued at 
$100.00 per share; and, provided, further, that such 
conversion rights may be exercised by a holder of 
30,000 (adjusted upwards for stock dividends) shares 
Or more of Preference Stock other than holders who 
are financial institutions or other institutional 
investors only for the Purposes of (1) making a 
registered public offering of the Common Stock 
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received on conversion, or (2) making sales or 
such Common Stock exempt from the registration 
requirements of the Securities Act of 1933, as 
amended (hereinafter called the Act), by virtue 
of Section 4 (4) or a successor provision, of 
the Act and such conversion rights may be exer- 
cised by a holder of less than 30,000 (adjusted 
upwards for stock dividends) shares of Preference 
stock for any purpose and by holders who are 
financial institutions or other institutional 
investors for any purpose. 

The agreement between REA and Interway provides 
for registration rights with respect to the Common Stock 
into which the Preference Stock may be converted. REA 
May either include such shares in a registration statement 
filed voluntarily by Interway, as was done in March 1969 
Or RKEA May Gemand that Interway file a registration state- 
ment covering the shares. REA has made a demand that 
Interway file a registration statement, but to this date 
Interway has unduly delayed in complying with that demand. 
The ce, respondence enclosed as Attachment E clearly indi- 
cates that Interway has no intention of complying with the 
registration provisions in the foreseeable future. REA is 
making every effort to enforce its registration rights but 
presently secs no course short of litigation which might 
be successful. Litigation, while a possible solution to. 
the registration problem, does not in any way solve, because 


of the delays involved, kEA's oer neces as more fully 


described below. 


Ss 
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Interway 
‘Interway Common Stock is presently traded on 
the national over-the-counter market. Certain selling 


shareholders of Interway had an original public offering 


of 200,000 shares of its Common Stock under the rane 


Integrated Container Service, Inc. on May 16, 1968. (File 
No. 2-28657) On March 6, 1969 Interway had a second public. 
offering described above whereby Interway sold 375,000 
shares of Common Stock for its own seccint and REA sold 
175,102 shares. 

Interway advises that it has been promptly aon 
plying with the reporting requirements set forth in Secticns 
13 and 15(d) of the Securities Exchange Act of 1934, as 
amended, and with the proxy solicitation rules found in 
Section 14 thereof, since May 1968. In addition Interway 
. provides to its stockholders and the public annual reports 
including audited financial statements and quarterly re- 
ports including unaudited financial statements. 

: Assuming the conversion of the Preference Stock 
held by REA, Interway has outstanding 2,787,163 shares of 
its Common Stock. The PEA holdings of 237,061 equal slightly 
more than 8% of this total. (If REA holds all of the Prefer- 


ence Stock until November 1, 1971 it will receive, as stated 
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above, a dividend equal to 7184 shares of Pre. rence Stock 
which upon conversion would give REA 247,857 shares of 
Common Stock out of a then outstanding 2,797,939 shares, 
or &.8%.) 
Reason and Rationale for Sale 

REA desires to sell some or all of its shares of 
Interway Common Stock in order to generate funds to meet 
its critical need for cash. While the sale of Interway 
stock will not completely solve the cash requirements, the 
Interway stock is one of REA's few potentially marketable 
assets, : 

' REA has undergone a central, profound change of 
circumstances from those existing or foreseeable in June 
1969 on the basis of which it acavired Interway stock as 
the purchase price for its remaining shares in Realco, a 
wholly-owned profitable subsidiary. The company in mid-1971 
finds itself coping with a recessionary economy and a criti- 
cal cash situation. The Interstate Commerce Commission has 
just completed an audit of REA's financial situation and can 
. provide full de‘ails concerning the result. 


New management was assembled at REA during the 


first six months of 1969. Several outside investors joined 
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with the new management in acquiring approximately 98% 
ownership of REA through the instrumentality of a newly 
formed REA Holding Corporation in the summer of 1969. 
Because of a variety of unforeseen factors, 
REA's situation has changed materially from what it was 
when the Interway stock was acquired. In the fiscal year 
ending June 30, 1969, REA had a loss of approximately 
$43,000,000. Further, in the last/twelve months, in 
addition to the recession, REA (if: eerterea a nation- 
wide strike by the Brotherhood of Railroad and Aitline 
Clerks in April 1971 and (2) ina Six week period begin- 
ning in late July 1970 an embargo by the airlines of all 
Air Express shipments hung over the company and its ship- 
pers, resulting ina sharp and substantial drop in air 
express revenues not yet fully recaptured. After oper- 
ating at break-even or better during the first six months 
of the tenure of the new group, i.e., July 1 - December 31, 
1969, REA suffered losses for the full fiscal year ended 


June 30, 1970 in the approximate amount of $7,000,000. In 
the year ended June 30, 1971 losses are expected to exec 


eed ¢ 
4 


$15,000,000. These losses have put PEA in a very serious 


cash and working capital position. 
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t should be noted that REA has held the tntorway 
stock in excess of two years. While REA has attempted to 
enforce registration rights and Interway has been non- 
cooperative as above described, REA does not believe that 
it can be successful in sufficient time for this recourse 
to be of any use in the current critical situation. 

REA proposes, then, to convert its holdings of . 
-Interway Preference Stock and to sell the underlying Common 


‘Stock in the over-the-counter market in normal brokerage 


- transactions. If it becomes relevant, REA would consider 


limiting its present sales to less th Ait OF ite holding. 


' Based on the foregoing we would appreciate your 
advising whether the Staff of the Commission would recom- 
mend to the Commission that no action be taken if sales of 
the Interway Common Stock were made on the over-the-counter 
market in normal brokerage transactions. If there is any 
further information that you may require with respect to 
this mattcr, please call Mr. Donald A. Herner of this office 
collect (212) 486-1484, 


Sincerely, 


Attachments 


cc: Hon. George M. Stafford, Chairman 
Interstate Commerce Commission 
Washington, D.C. 20423 
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230 PARK AVENUE e New YorkK. N.Y. 10017 


PHONE (212) 684-5132 ¢ CABLE INTCONSERV NEW YORK « TELEX-12-GO40 


September 23, 1968 


2 


Mr, Ray H. Jordan, President 
Railway Express Agency, Incorporated 
219 East 42nd Street 

New York, New York 16017 


Dear Mr. Jordan: 


Pursuant to your invitation of August 16,-1968, and a Resolution of 
' the Board of Directors of Integrated Container Service, Inc., we submit 
herewith two alternative offers of ICS to purchase in one case 51% of the 
issucd and outstanding stock of REA Leasing Corporation, and in the 
other not less than 51% and up to 100% of such stock, and in both cases 
to purchase the subordinated indebtedness of REALCO to REA in the 
principal amount of $2, 400, 000. 


We wish at the outset to describe briefly our Company. ICS is in 
the business of leasing-intermodal cargo containers through an international 
peol of carriers, Its leasing arrangements and operations are in many 
ways similar to REALCO's, ICS's containers and pooling services, 
however, are designed for all forms of surface transportation on a 
worldwide scale as contrasted with REALCO's U.S, railroad-pigsyback 
orientated equipment and services, A prospestus (Exhibit 'A'') prepared 
for the recent and first public sale of ICS common stock is enclosed. It 
devails ICS's origins and growth, Aisa enclosed is the six months report 
to sharelolders (Exhibit ''B'') which provides the sea sen ® S most recently 
published financial information, 

ICS has eafablened a leading position in international container 
leasing and pooling, Reesynition of this fact is evidenced by the fol- 
lowing quotation from the September 14, 1968, issue of the British publica- 


tion, The Economist, which issue was devoted to a survey of the international 
centainer business: 
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"But the biggest prize for the bankers would be a world 
wide container owning and leasing company which buys and 
leases containers and rents them to users around the world, 
taking the responsibility of passing its containers on from one 
user to the next. But it looks es if the cream of that cake has 
already been taken by Integrated Container Service, Inc, an 
American company that went public this year and is now turning 
itself into a truly international organisation with locally established 
branch companies and offices around the world." 


ICS is interested in REALCO because it believes that their respective 
operations are complen.entary, A union of the two companies would 
achieve the objective of creating a worldwide intermodal container and 
trailer leasing and pooling business, This combination will benefit REA 
and its sharcholders as well as ICS, ICS's worldwide pocl of containers 
will enable REALCO to extend the scope of its service to U.S, railroads. 
Similarly, the inclusion of REALCO's equipment in the activities of the 
ICS 001 will increase the ability of U.S, land carriers to participate in 
the international movement of freight. : 


The business of ICS has expanded rapidly. It is expected that this 
growth will continue. Based upon the current demand for the Comp2ny's 
equipment and services, ICS anticipates that equipment in use in its pool 
will at least double in 1969. ICS presently has an $11, 000, 000 line of 
credit with a consortium of banking institutions headed by the Pittsburgh 
National Bank, including The First Pennsylvania Banking and Trust Company, 
Bank of America National Trust & Savings Association, The National Shawmut 
Bank of Boston, and the Schroder Trust Company as participants. It is 
currently negotiating with the Pittsburgh National Bank for an additional 
$25,000, 000 line of credit, for additional equipment purchases, which 
will provide ICS with a total of over $36,000, 000 of bank credit. In addi- 
tion, the Company has and will continue to have lines of credit with foreign 
manufacturers of container equipment, 


ICS submits the following two offers: 
OFFER NO, 1 
ICS offers to purchase 51% of the issued and outstanding shares of. 


REAI.CO, and the $2,400,000 subordinated obiiyaiion of REALCO to REA 
for a total cash consideration of $32, 100, 000, i 


= 


\o-4- 0 
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OFFER _NO. 2 


ICS offers to purchase 51% of the issued and outstanding shares of 
REALCO, and the $2, 400, 000 subordinated obligation of REALCO to-REA 
for a total cash consideration of $32,400,000, and further offers to purchase 
all or any portion of the renfaining 49% of the issued and outstanding shares 
of REALCO, and as consideration therefor, will issue to REA $40, 000, 000, 
or such lesser proportionate amount in the event of the purchase of less than 
all of the remaining shares, in convertible preference shares of a holding 
company ("ICS Holding Company") to be incorporated for the purpose of 
holding 100% of the issued and outstanding shares of ICS and all of the 
shares of REALCO to be purchased hereunder, 


Description of Proposed Convertible Preference Stock 

1. Preference: In the event of liquidation, preferred over Common 
Stock at the rate of $100.00 per share. The shares will be assigned a 
nominal par value. : 


2. Redemption: Redeemable in whole or in part at any time after 

six months at 105% of the liquidating value of the shares. - a 
¥ 

3. Conversion Price ($65 to $75): Convertible in whole or in part 
into Common Stock at a price equal to the average mean between the closing 
bid and ask price as reported and confirmed by the National Quotation Bureau 
for the five trading days immediately preceding the closing date of the acquisi- 
tion of REALCO stock, but in no event less than $65.00 per share, nor more 
than $75.00 per share. Assuming the issuance of the full $40, 000, 000 of 
Preference Shares, the conversion thereof at $65.00 per share would result 
in the issuance to REALCO shareholders of 615, 384 common shares and 
533, 333 common shares at $75, 00 per share, 


_ 4. Dividend: In each of the first three 12-month periods after issue, 
a dividend on ‘he Preference Stock will s¢ paid in kind equal to 5% per annum 
of the number of Preference Shares originally issued, 


5. Conversion: The Preference Stock will be convertible in whole or 
in part into the Common Stock of the ICS Holding Company only pursuant to 


a public sale of such shares by REA or any subsequent holder thereof, 


6. Voting Rights: Fach Preference Share shall be entitled to 1/10th 
of one vote. 
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7. Registration Richts: Upon 90 days notice by the holders of 30% \ 
or more of the Preference Stock, ICS Holding Company will convert such | 
shares into Common Stock éznd will register an offering of such Common 
Stock, but not more than twice, at the Company's expense. At the request 
of any preference shareholder, ICS Holding Company will convert Preference | 

- Stock into Common Stock for inclusion in any registration statement it may 
file. , 


etcarmmemin 


The foregoing alternative offers are subject to the following terms 
and conditions: 


1. Creditors' Arranzements: ICS will enter into an undertaking 
with respect to REALCO's creditors' agreements as described in your 
- letter of August 16, 1968, providing for the continuance of such loans 
until March 3l, 1969, and containing the same obligations as those of 
REA, and will further agree to cause REALCO to consent to the sub- 
stitution of ICS for REA under the default provisions of such loan agree- 
ments, 


2. Warranties and Covenarts: In addition to the warranties REA 


has agreed to make as set forth in paragraph 3 of your invitation of August 
16, 1968, ICS requests REA to make the following warranties and covenants: 


(a) That none of the accounts and notes receivable of REALCO is 
subject to counterclaims or set-offs and all of such accounts and notes 
receivable are good and collectible at the aggregate recorded amounts 
thereof, less the amounts of the applicable reserves for doubtful accounts, 
overcharge, noncollectible items and for allowances and discounts. 


~ “ay 


(b) That except to the extent reflected or reserved against in the 
consolidated balance sheet at June 30, 1968, REALCO as of the date thereof, 
had no liabilities or obligations of a nature customarily reflected ina 
corporate balance sheet prepared in accordance with generally accepted 
accounting principles, including, without limitation, any tax liabilities 
(i) incurred in respect to REALCO's income for any period prior to the 
close of business on June 30, 1968, or (ii) arising out of transactions 
entered into or any state of facts existing prior thereto. REAICO has 
no liabilities of any nature contingent or otherwise or any amount not 
fully reflected or reserved against in its consolidated balance sheet at 
June 30, 1968, except for liabilities incurred since June 30, 1968, in the 
ordinary course of business, 
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(c) That REALCO has continued to conduct its business, maintain 


its properties, and kecp its booxs and records in its usual manner since 
June 30, 1968. 


(d) That REALCO is not a party to any pending or threatened liti- 
gation which, if adversely determined, would materially and adversely 
affect the business, operations or properties of REALCO, 


(e) That REALCO has not incurred since June 30, 1958, any 
extraordinary losses or incurred or become liable for any obligations 
or liabilities except current liabilities incurred in the ordinary and usual 
course of business or made any extraordinary expenditures other than 
for additions and improvements to existing facilities and equipment. 


(f) That REA covenants and agrees that for a period of five years ~ 
it will not directly or indirectly engage in the business of leasing trailers 
or containers to others on a per diem, or ona short or long term basis, 
or provide a "pooling'' arrangement to freight carriers for the interch- ige 
among carriers of trailers or containers or engage in any business or 
aspect thercof which would be competitive with the per diem and short 
and long term contéiner or irailer leasing business and interchange 
services of ICS or be competitive with the present business of REALCO, 


3. Indemnification and Hold Harmless: REA shall indemnify and 
hold ICS harmless against and in respect of losses in excess of an aggre- 
gate of $50, 000 by reason of: 


(a) Any and all damage or deficiency resulting from any misrepre- 
sentation, breach of warranty or failure to fulfill any covenant on the part 
of REA or from any misrepresentation in or material omission from any 
certificate, opinion or other instrument furnished or to be furnished to 
ICS by REA or REALCO, 


(b) Any and all actions, suits, proceedings, demands, assessments, 
judgments, costs and legal and other expenses incident to any of the fore- 
going in 3(a) above. one 

REA will reimburse ICS on demand for any payrnents by. ICS with: 

respect to any liability, obligation or claim to which the foregoing indemnity _ 
relates, provided ICS has notified REA in writing promptly upon the. +” ; 
assertion of any such claim or demand by others and has afforded REA: 
the opportunity to defend against any such claim or demand. To secure 
‘the foregoing right of reimbursement, REA, at the time of closing, wil] 
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deposit with a mutually acceptable escrov, agent for a period of two years, 
10% of the issued and outstanding stock of REALCO Common Stock, pro- 
vided that in the event REA accepts ICS Offer No. 2, then REA shall 
deposit with such escrow agent the proportionate amount of securities 
- received from ICS for such 10% of REALCO Common Stock. If a claim 
to which the foregoing indémnity relates has been asserted but no payment 
has been made by REA prior to the expiration of the aforesaid escrow 
period, then ICS shall be entitled to have the securities deposited in 
escrow to be held by the escrow agent until final determination of such 
claim, If such claim has not been resolved within 12 months subsequent 
to the expiration of the escrow period, the escrow agent shall be authorized 
to sell all or such portion of said shares as is required to penerare proceeds 
 bufficient to satisfy said claim, and the escrow agent shall then pay said 
proceeds to claimant or I.C.S., as the case may be. 


Although your invitation of August 16, 1968, suggests that proof 
of the availability of funds to ICS to pay the offered purchase price is 
required only upon the request of REA, ICS wishes to confirm the 
availability to it of such funds on or before the closing wiieds We _ é, 
therefore, aliached as Fxhibits "C" aad 'D", owing: 

1. Letter of Commitment dated September ll, 1968, from the Con- 
tinental Dlinois National Bank and Trust Company of Chicago, committing 
that bank to furnish $20, 000, 000 to ICS for purposes of acquiring 51% or 
more of REALCO stock. 


2. Letter of Lehman Brothers dated September 20, 1968, stating 
that it has reccived commitments to purchase $17, 500, 000 of subordinated 
convertible notes to be issucd by the ICS Holding Company, which com- 
mitments are conditioned upon the acquisition by ICS Holding Company 
of 51% or more of REALCO stock. 


It should be noted that the commitment letter of the Continental 
Mlinois National Bank and Trust Company of Chicago gives practical 
assurance of the acceptubility of ICS as a substitute for REA under the 
REALCO revolving credit arrangements with the same bank, 


In order to assist REA in making an evaluation of the financial 
impact or value of the proposed transaction, ICS has prepared pro forma 
income statements for the current and next fiscal years of ICS and REALCO, 


a 
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reflecting the consequences of the Company's two offers. 


Certain assumptions were made for purposes of preparing these 
exhibits. Based on its forecasts, its experience and evaluation of the 
market available to it, ICS anticipates net earnings after tuxes in excess 
of $2, 000, 000 for the current calendar year and in excess of $4, 000, 000 
in 1969. REALCO's earnings are set forth on the assumptions that sales 
from fiscal 1969 will increase 20%, and that the company will realize 
earnings after taxes equal to 18% of sales. We have assumed similar 
growth for the next fiscal year. 


In compliance with REA's invitation, ICS hereby represents, 
covenants and warrants that the purchase of REALCO's shares under 
either Offer No. 1 or Offer No. 2 and the purchase of the svbordinated 
debt is for its own account and not with a view to or for sale in connection. 
with any distribution thereof. This offer is unconditional and irrevocable 
through October 15, 1968, and the terms and conditions of your invitation 
are nercby accepted and made a part of our offers. 

ICS stands ready to furnish such additional information, clarification 
ar elaboration of its proposals as may be desired by REA. Without in any 
Way qualifying the irrevecability or unconditional nature of these offers, 
we wich to 2avise that ICS is prepared, within the basic framework of the 
offers herewith submitted, to explore with REA repres@tatives any 
variations thereof that may be more suitable to REA or that may conform 
more readily to REA's needs. ag 

Very truly yours, + 


° one? 


« 


INTEGRATED CoxTAINER SERVICE, INC. 


tf : 7 
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Michael C. Kluge, President 
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October 4, 1958 


Mr. Ray H. Jodon, Presicont 

: Rellheuy Express Agents p ducoraazuted 
Zi7 cast 4Ziwi Street 
New Yolk, New Yor! 10017 


Dear Mi. Jordan: 


This letter is in response to REA's request that ICS clurify a 
provision of the indemnification requirement of its offer as set forth commencing, 
on puge 5 of our letter of September 23, 1968, expressl; confirm certain implied 
terns of its offer, and in addition, thet it consider cerlain modificetion. to i 
prop ovals. 


It is our understanding thet a question has been raised es to the 
“amount of REALCO stock, in the caie ¢ No. 1, of in the cease, of Offer 
No. -2, the esizunt of ICS Holding Comes 
would require RIA to deposit in escrow 
fication. It was intended thot the 10% amount a: stated, be appliéchle in the 
event cither offer were eccepted. In other words, with respect to Offer Mo. 
REA is requested to deposit in escrow from the 4925 of the REALCO stock retain 
by it, the number of shares of such stock which equals 10% of the total issue 
and oulstanding shares of said corporation. Should REA accept Offer No. 2, 
is recjuested fo deposit in escrow, ICS Halding Corpeny Preference Sheres in an 
amount equal in value to 10% of the sum of the cosh and the liquidotion valve 
of the Preference Shaves reecived by it as consideration for the REALCO siock. 
For exumpls, if, as projesed, ICS acquires ell of the issued and outstanding 
shores of REALCO for a cath consideration of $39,006,000 and $46,009,009 of 


ICS Holding Comsany's Preference Shaves, REA would 52 required to eserevs the 


Gs 
nuinher of ICS Preference Shares having a velue pen linuidation of $7,029,000. 
IE REA chould determing to accept ICS's offer to purchase lex then ell of the 
searsining 497 ef REALCO stock, REA might then devociy pittver REALCS siack 
(IOS of the total icusd end outstanding shares of said Br cvction) or ICS 


Cte EO 


Holding Cems: any's Preference Shares heving @ liquidation volus of $7,060" .Co., 


329a 
Exhibit JE 274 


-2- 


In cyplenation of the foregoing, we suggest thet in purchasing 
REALCO stuch under either Offer Mo. 1 or Offer No. 2, ICS is expoucd to 
certain risks from which it is entitled to be protected. Since these rists are 
basically the cane in cither event, ICS is willing to aeerpt the same pro- 
tection even though its invesinient is significantly greater in the: case of 


Olice No. 2. : 


It is also our understanding that some concern hes been expressed 
with respect to the possibility, in the event Offer No. 2 is accepted, that 
during the period prior to conversion by REA of ICS Holding Company's 
_Profercice Sharss, REA's equity position in the Holding Company might be 
diluted through common «tock splits, dividends, or other cepital cdjushucnts, 
Alihougl not expressly stated in our offer, we wish to axsure’ you that no such 
possibility of dilution was intended to be left open and that ICS would pronose 
fo include in the formul agreement incorporating. the terms of itsOffer Ne. 2 
a provision as follows: 


"The conversion price established for the Preference 
Shares in the manner provided shall be proportionately 
adjusted for any increase or cecreaze in the total number 
of issucd and culstanding shares of Common Stock ef ICS 
Holding Company os of the closing dete resulting from a 
split or conzolidation of shares or any like capital acjust- 
ment, or the payment of any stock dividend, or eny other 
increase or duercese in the number of snares of Common 
Stock: of ICS Holding Compeny without reccipt of fair 
market value therefor." 


It was also infended that the Preference Sheres participate equally on 
the basis of the nunber of shores of Common Stuck inty which the Preference 
Shares are then convertille, with the Common Stock of the Holdiag Company in 


ony cash dividends that might Le declared. 


In addition to the foregoing clurificctions, REA has requested that ICS 
consider certein modifications to ils offer and the following represent those 
modifications which are ceceptable to ICS, 


ICS herchy amends the redemption provizizn with resgect to the 
os in Offer No. 2 by providing that efter receipt from REA of a 
ter en efsving of Comasn Stoch az provided in pecagrast: 7 end 
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2." 5 hereby amends its Offor No. 2 by granting fo REA the right 
to convert the Picforence She: into Common Stock for purposes of malting sale: 
thercof to the public pursuent to Rule 154 under the Federal é ecurities Act of 
1932 a: omended and further grents to REA the right to make private placements 
of the Preference Shares without restriction to financial institutions aad to other 
purchasers, provided that with respect to the latlerthe number of shares sold to 
ony single purchaser shall not ae $3, Coo ,Q00 in liguidulion value of such: 
Preference Sheres. “ 


- 


° 


3. ICS herchy amends its proposal by adding as an allcinative offer 
the following: 


ICS offers to purchase 00% of the issued and oulstanding 
shares of REALCO, the $2,400,000 subordinaicd obligation -of 
REALCO to REA anid the covenant of REA not fo compcte for a 
period of 10 yceurs for a total cash consideration of $32,400,000 
(of vehich umount $15,050,000 shall be allocated us consideration ° 
for the covenant not to comyctc) and the issuance to REA of 
$40,000,090 in Convertible Preference Shares of the ICS Helding 
Company. (The Preference Shares shall be the same as described 
under ICS's Offer No. 2 as set ferth in our lelter of September 
23, 1948 and as amended by this letter.) 

4. ICS hereby amends its Offer No. 2 .% set forth on page 3 of 
our Ictter of September 23, 1968 by adding the following: 


"provided that if REA accepts the foregoing cash offer for 
51% of the REALCO stock end the $2,400,090 subordinated 
obligation of REALCO to REA. the further offer of ICS to 
purchase all or part of the remuining 45%5 of the jagineg oe oe 
stock for the securilies ef the tlolding Company onthe. terms 
stoted}-shell romain - bla uatil uly Lt 1959 a ‘ 


b lal nd ya f reyes - y-time 
may (2 -OENCTC IS! by ae liver ry of written’ Snotiee at any- hue 
~prior thereto." 1g , 


As was agreed at the. mecting of ICS and REA representatives on Cctover 
is untirstood thut if the derivative tax pioblons can be succesfully 
2 offer to purchase the rameining 473 of it. REALTO stuck shell remain 


4, 1968, 


f 
resolved (15" 
irreveceble uatil December 31, 1959 but ICS shall be given the oatia during tre 
period from July 1 te July 31, “1959 to requie REA's sale to it of the remaining 
4770 of fie: RFALCO stash on the terms stoted, 
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ee 


All other tern of Offer Me. 2 shall remuin the sume except thet the 
detenainsiive dale for the establishment of the conversion price within the 
stafed minimuna ond mexizaun shall be ihe date of exercise by REA of its 
oplion te accept ICS's offer to purchase the remaining 49% of REALCO 
stock: rallea than the closing dule of the cash purchase of 51% of the: 


REALCO stuck. » 


ICS will be deep to provide any further clarification or 


eluboralivn of ICS's proposals which you may desire, and will give consict: vation 
to fuiher modificctions which may be suggested. ' 


Very truly yours; 


INTEGRATED CONTAINER SERVICE. INC. 


wet 6 Mog = 


Michael ©. Kluge, President 


NOK /ot 


sihihis Je tha - Aikedawoy 


RAILWAY EXPRESS AGENCY, INCORPORATED 


4 


October 11, 1968 


Integrated Container Service, Inc. — ee ’ 
230 Park Avenue 
New York, N. Y. 10017 


Attention of Mr. Michael C. Kluge 
President 


Dear Sir: 


2 ae We refer to your letters to us of September 23; 


A 
‘ * 1968 and October 4, 1968 (hereinafter called "your Offers"), 
with respect to the purchase of shares of stock of REA Leasine 
Corporation (hereinafter called “Realco"). This letter will 


confirm our acceptance of the first part of your Offer No. 2. 


he purchase and sale of 518 of the stock of Realco pursuant 

tds 
te such acceptance wlll be effect 
pe 


‘ment dated as of October 315°7°1968 (hereina fter called the 


7s 


ed under the Purchase Arree- 
2 


Purchase Agreement), between the undersigned (hereinafter 
called "REA") and Integrated Container Service, Inc. (here- 
dnafter called "ICS"). 


ze -: * © @his letter will further confirm that the second 


part of your Offer No. 2, as amended by this letter (hercin- 
after called "your additional offer"), to purchase all or 
part of the acu 9% of the Realco stock in exchange 


for convert tite reference stock of the holding company 
pany , 


“ 
* 
° 


. » f 
re ——, eerie marmot ne he A ea TTT PER 
HUHHIU T?}= ==]. [i tera een: neat em sgyeriresinecyateneerab nr mater eo Seen ate n—taaneniseel 


TTS aeTsaenssesssereneeemsecesteeneseetas esses etait ste itu 
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,: which wil) own all of the stock of ICS and the stock of Realco 
purchased pursuant to your Offers, siskarnine the terme set O aes 
forth in your offers and in Exhibit A hereto (hereinafter 
called the "Preferred Stock") shall survive. the acceptance 
by REA of the first part of your offer No. 2 and the closing 
of the purchase by ICS of 51% of the stock of Realco in accor- 
deine’ therasten, and that your additional offer shall remain 
irrevocable until July li, +969. " The following will set forth 
‘whe confirm certain details of your additional offer: your 
additional offer may be accepted in wie oe in park at any 


es and from time to time by REA by its mailing written 


. notice thereof to ICS during the period commencing iwuvember 


1, 1968, and ending at midnight July 11, 1969. The purchase 


tion the pias of which is the number of Realco shares.to 
be sold to ‘ICS on the severkoncs of such offer by REA and the 
denominator of which is 2,450. Upen (1) an acceptance by REA 
of such offer, (2) delivery by REA to ICs of an opinion of 
counsel for REA to the effect that REA has good and market ~ 
_able title to the Realco shares to be delivered to ICS, free 
and clear of all liens, pledges aru other encumbrances, and 
(3) tender of the certificates for such shares by REA to ICS, 


with stock powers in blank, ICS stall deliver to REA a cer- 
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tificate for the annvoottacs nunber of duly a authorized, fully 
paid and nonassessable sictechale of Freforres Stock. 

ICS hereby agrees that it will cause the election 
to the Board of Directors of Realco of such persons selected 
‘by REA ina number sufficient to sensbituee at least one- 
third of the Board of Directors of Reales 


Ics agrees that, without the written consent of 


REA, it will not (1) issue any shares of Preferred Stock 


(except for the dividends of Preferred Stock distributed with 
peeoect to Preferred Stock, as specifically itemise for in 

- €he esis Wines of Incornoration of Industries (as hereinat- 
ter defined), te any person other than REA, (2) amend, alter 
or repeal any of the terms, preferences, special rights or 
powers of the Preferred Stock, (3) consolidate with or merge 
with or into any other corporation if the effect of such con- 


.Solidation or merger would be to amend, alter or repeal such 


/ * 
terms, preferences, special rights or powers, (1) increase byt j 
the authorized amount of Preferred Stock beyond 604 00 Oshares fas 
or (5) create any other bia S or classes of stock ranking prior 


to or on a paris y with the Preferred Stock as to dividends or 
- Liquidation preferences. : 

‘/ ICS agrees that, at any time and from time to time 
followine an acceptance by RE EA of all or any part-of your 


additional offer or following the written notriee of REA of 


a 
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intent to accept all or any part of such etree on or after 
* 
the time the registration Statement hereinafter referred to 
becomes effective, upon ‘the written request of REA, _Ics will, 
Cie sie EE oa. 


at its expense (including, without limitation, legal, account- 


ing and printing costs, but excluding the cost al printing, 


‘such number of copies of the preliminary and ‘final prospectus © 


as may be requested by REA ‘for distribution by the underwriters), 


"use its best efforts to picbevee not less than the number of. :. \ 


shares of ICS Common Stock (to be received by REA on conversion 
of the Preferred Stock) so requested .to be registered under 
the Securities Act of 1933 (hereinafter called the "Act"), and 


to keep such registration a achat for a period of at least 


" nine months ; prowiaed that in no event shall Ics be required 


to effect more than two registrations under ste paregraph. 


In the een of any such registration, ICS hereby agrees to 


indemnify REA and any underwriters tor REA, and each person, 


if any, who controls Loy or any such underwriters, within the 
meaning of Section 15 of the Act, against all losses, claims, 
damages, expenses and liabilities caused by any untrue state- 


ment of a material fact or an alleged untrue statement of a 


material fact contained in the registration statement or 


prospectus or any preliminary prospectus, or caused by any 
omission or alleged omission to state therein a material 


fact required to be stated therein or necessary to make the. 
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statements therein not misleading, except in so far as such 


losses, claims, damages or liabilities are caused by any © 
untrue statement of a material fact or an ahi Snee enbrud 
statenent of a Heeaten fact contained in, or any material 
fact omitted from or alleged Lo be: omitted from, information 
furnished in writing to Ics by REA expressly for use therein. 
REA agrees to furnish to ICS in writing such information as 


shall be reasonably requested by ICS for use in any such | 


es 


repistvevivn statement or prospectus relating to any of such 
shares and to indemnify ICS, its directors dnd officers, and 
-@ach person, if any, who controls ICS within the meaning of 
“Section 1S of the kde against atl losses, claims, 
and liabilities caused by any untrue statement of a material 
fact or. an. atieced untrue statement of a material fact con- 
tained ane or any material fact omitted from or alleged to be 
omitted from information so furnished in writing by such per— 
son expressly for use therein. as . a 

“ICS agrees that, in addition to and not in lieu of 
its agreement anaes “he preceding bevaanueny if, at any time 
and from time to tir: following an eae by REA of all 
or any pave of your additional offer, ICS shall determine to 
make ‘abpleeatien to register any security of ICS under the 
Act, on Form S-1 or otner similar applicable form for a pub- 


dic underwritten sale for cash, ICs wii), upon each such 
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determination, promptly give REA written notice thereof. 


If REA, within three weeks after receipt of such notice, so 
requests in writing, Ices will use its best efforts to: 

(a) register under such Act such number as may be requested 

of shares of Common Stock of ICS (to be received by REA on 
conversion of the Preferred Stock), (b) include such shares 
ae registered in any underwritten public offering of ICS in 
the method adopted by and through the underwriters selected 
by ICS ana (c) keep such registration effective for the period 
of time required ko complete the distribution of such shares 
‘in the event of an underwritten pues offering : a pro rata 
ie amount of 2% legal, accounting and printing costs and ta 
other expenses of ICS. in connection therewith (whether or 

not the. offering shall be consummated) shall be reimbursed 
"by REA to Ics. ie 

ane In. the sreat of an underwritten public offering, 
Ics agrees to ee se to be furnished to any underwriters for 
REA such opinions of counsel, representation and warranties, 


covenants and other documents as are customarily required in. 
underwritten public offerings. : 4 

This letter will further indicate the agreenent of 
Ics to agree, in’the event of an acceptance of your additional 
, offer to the extent that REA shall sell more than 39% of the 


" stock of Realco pursuant thereto, to the substitution by REA 
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: i we 
of that proportion of the 4YO, ne ate of Preferred Stoci: 
covered by your additional offer as the number of shares of 

Realco stock then deposited under the Escrow RErSRRCHs date: 
as of November As ona: referred to in the Purchase Agreemc.. 
: es 


bears to 5,000. 


In the event that ICS assigns its rights and priv: 


[ leges under the Purchase Agreement to Industries (as detins: 


in the Purchase Agreenent), ICs may assign this letter anne. 
ment to Industries oe that pneveteies shall assume ao 
the obligations of Ics hereunder; and following any such 
-a8Signment all references herein to Ics and to Common Stoc 
‘of ICS shall be deemed to refer to idk dep tes and .to Comine.. 

| Stock of Industries, respectively. REA may. aieiee its Pipl... 
in whole or in part, hereunder without Litas ow, 

ar if the above Seu eee ay sets forth our agreements 

the: terns saan ‘conditions of your additional offer, please s- 
dnddvate by signing at the foot hereof and returning one cc: 


to the undersisned. te i ; 


Very teuly yours, 
RAILWAY EXPRESS AGENCY » INCOR 
BLE 
Accepted: i. ; ae eosin 
. INTEGRATED CONTAINER] GERVICE, INC., 
i ns C. : 


so 


$ 
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- 
PURCHASE AGREEMENT dated as of October lf be 


1968, between INTEGRATED CONTAINER SERVICE, INC 


“3 
a Pennsylvania corporation (hereinafter called 


Buyer), and RAILWAY EXPRESS AGENCY, INCORPORATED, 


a 


a Delaware corporation (hereinafter called 


Seller). 


Seller desires to sell to Buyer, and Buyer deutnon 
to purchase from Seller, 51% of the issued and outstanding 
stock of REA Leasing Corporation, a Delaware corporation 

(hereinafter called Realco), consisting of 2,550 shares of 
eaniien Stock representing 51% of the outstanding shares of 
capital stock of Realco (hereinafter called the Shapes) | and 
$2,400,000 sethetpal amount of 5-1/2% Notes due 1970-71 of 
Realco (hereinafter called the Subordinated Debt), all upon 
the terms and subject to the conditions hereinafter set forth. 
Accordingly, the parties hereto agree as follows: 
is. Purchase and Sale. (a) On the Closing pate. 
bebeeead to below, and upon the terms and subject to the 
conditions set forth in this Agreement, Seller hereby agrees- 
to sell, assign and transfer to Buyer, and Buyer hereby 
haiger to purchase and accept from Seller, the Shares and 
the Subordinated Debt, free and clear of all liens, pledges 


and encumbrances. 
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(b) On the Closing Date Seller will gavives to 
Buyer (4) a certificate representing the Shares, duly endorsed 
in blank for transfer, or with an appropriate stock power in 
blank attached, with all necessary state transfer tax stamps 
affixed or provided for, and (i141) the Subordinated Debt. 


" te) The purchase price for the Shares shell be 
$30,000,000 and the purchase price for the Subordinsted Debt 


shall be $2,400,000 plus accrued interest from Octeber 1, 1968, 


2. Payment cf Purchase Price, On the Closing Date 
Buyer shall deliver to Seller a certified or nk cashier's 
check payable in New York Clearing nae funds to Seller din 
the amount of $32,400,000 plus accrued interest on the Suhoneue 
ated Debt from October Ly 1968, Buyer has delivered to Seller 
security satisfactory to Seller in an amount of $5,000,000, 


which shall be forfeited to Seller if Buyer defaults on its 


obligation to make payment of the purchase price on November nu) 


1968. If Buyer has fulfilled its obligation to make payment 
of the purchase price on November i, 1968, such security shall 
be returned to Buyer. , 

3. The Closinr Date. The purchase and sale pro- 
vided for in this Agreement shall take place at the offices 
of Seller in New York, New York, at 10:00 a.m., on November oe 


° 


1968 (herein called the Closing Date). 


/&, Representations of Seller. Seller represents, 


341a 
Exhibit JE 244 


warrants and agrees as follows: 
(a) Realco is a duly organized and validly exist- 
ing corporation under the laws of the State of Delaware, 
‘(b) Seller is the lawful owner of the Shares and 


of the Subordinated Debt and has, and at the Closing Date 


will have, full power and authority to sell and deliver 


the same to Buyer, free and clear of all liens and encum- 


brances. 


A-(e) Seller has Porninws to Buyer a true and cor- 
rect copy of the audited consolidated balance sheet of Realco 
and subsidiaries, as of June 30, 1968, and the related state- 
ment of income and retained earnings for the year then ended, 
. together with the related report of Peat, Marwick, Mitchell 

& Co., independent public accountants. Said financial state- 
ments are true and correct. Except to the extent reflected 
or reserved against tn the: consolidated balance sheet as of 
June 30, 1968, Realco, as of the date thereof, had no lia- 
bilities or obligations of a nature customarily reflected 

in a corporate balance sheet prepared in accordance with 
generally accepted accounting principles, including, with- 
out limitation, any tax liabilities (41) incurred in respect 
of Réalco's income for any period prior to the close of busi- 
ness on June 30, 1968, or (14) arising out of transactions 
entcred into or any state of facts existing prior thercto. 

As of June 30, 1968, Realco had no liabilities of any nature 
contingent or otherwise not fully reflected or reserved 
against in its consolidated balance sheet as of June a0, 
1968, o 
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(d) There are no actions, suits or proceedings 
pending or threatened against eeniee which, if adversely 
determined, would materially and adversely affect the busji- 
ness, operations or properties of Realco. 

b (e) Between — 30, 1968 and the Closing, re 
Realco has not 4ncurred and will not incur, any extraordinary 
losses cr obligations or liabilities except current liabili- 
ties inowires in the ordinary and usual course of ney 
and Realco has not made and will not make any extraordinary 
‘expenditures other than for additions and improvements to 
existing facilities and equipment. Between June 30, 1968 and 


the Closing Date, Realco has and will conduct its business, 


maintain its properties and keep its books and records in the 


usual manner. , 

(f) None of the accounts and notes receivable of 
Realco reflected in the consolidated balance sheet of Realco 
and subsidiaries as. of June 30, 1968, are subject to counter- 
claims or set-offs and all of such accounts ine notes receiv- 
able are (to the extent not collected wince June 30, 1968) 
good and collectible at the aggrepate recorded amounts thereof, 
less the amounts of the applicable reserves or allowances 
reflected in said consolidated balance sheet for doubtful 


accounts, overcharge, noncollectible items and for allowances 


and discounts. Ay : ee es) sa eee db 
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5. Conditions to Obligations of Buyer. The 
obligations of Buyer under this Agreement are, at the option 
of Buyer, subject to the beddietons: eises 

(a) All the terms, covenants and conditions of 
this Agreement to be complied with and performed By Seller 
on or before the Ghenbae Date shall have been fully -omplied 


with and performed. 


meee se . - 


(b) Buyer shall have received an owlntos of 
Gonnees for Seller dated the eienind Date to the effect ian 
(4) Realco is a corporation duly organized, 
. validly existing and in good standing under the laws 


of the State of Delaware; 


(44) Realico has a duly authorized capital stock 


consisting of 25,000 shares of Common Stock, no par 
value, of which only 5,000 éhapee bikes been issued; 

“(441) the Shares are validly ones fully paid 
dia nensnspensaUid Gad the Belzer bas Eranctersed 
good and marketable title thereto to the Buyer free 
and steee of all liens and encumbrances; and 

(iv) this deisieass has been duly authorized, 
executed and delivercd by or on behalf of Seller and 
is the lecal, valia and binding obligation of Seller 
- necordance with its terms. 


. 


é. ‘Cenmitione <a il tentsane of § Setier, The 
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obligations of Seller under this Agreement are subject to 
the conditions that: 

: (a) All the terms, covenants and conditions of — 
this Agreement to be complied with and performed by Buyer 
on or before the Closing babe shall have been fully complied 
with and paveormad: | 

(b>) On the Closing Date, Seller shall have received 

an opinion of counsel for Buyer, to the effect that (1) Buyer . 
is a corporation duly organized and validly existing in good 
standing under the laws of the state of its incorporation; 
(44) the execution, delivery and shih aie er this sai nialcoha 
by Buyer has been duly authorized vy alli requisite corporate 
action; and (444) this Agreement has been duly executed and 
delivered by or on behalf of Buyer and constitutes a legal, 


valid and binding obligation of Buyer in accordance with its ve 


terms. ae\ rol es ane Gre 2 cats Nota 9 22 fad tk T=: 
(ec) Buyer shall have eevea Wines agreements, sub- 
stantially in the forms attached hereto as Exhibit B, effective 


on the Closing Date, with the creditors or lessors of Realco 


named an said agreements; provided, however, that, ph i the ny 
(hat 
ts pith gees 


? ik man 
one or more of such ereditors or T eaevaryy Sellen to ees 


2 cen ya 
engiorwaivecomlionce vith is canines” Lily er in such 


case will indemnify and hold harmless Sellex“in respect of 
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any loss, liability or expense which Seller may incur by reason 
of the undertakings of REA for which the Buyer is not substituted 
for REA under such agreement or agreements. 


7. Additional Undertakings. (a) Seller covenants 


and agrees that for a period of five years after the Closing 


Date it will not directiy or ‘ndinenray eneaie in the business 
of leasing trailers or containers to others on a per diem, or 
on a short or long term, basis or provide a "pooling” arrange | 
ment to freight carriers for the interchange among carriers 

of trailers or containers or engage in any beeiness or aspect 
thereof which would be competitive with the per diem and short 


ana long term container or ler leasing business and inter- 


change services of Buyer or be competitive with the present 
business of Realco. 

(b) Siview Gavenants anh derees that it will con- 
tinue to provide its historical maintenance services to Realco 
for a reasonable period of time on a reasonable basis. 

(c) Buyer represents and warrants that it is pur- 
chasing the Shares and the Subordinated Debt under this Agree- 
ment for its own account for investment and not with a view 
to, or for sale in connection with, any distribution thereof. 

8. Indemnification. Seller further agrees to inden 
nify and hold Buyer harmless from any and against all liability, 


loss or expense in excess of an aggregate of $50,000 arising, 
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out of any misrepresentations, breaches of warrantics or 


failure to fulfill any covenants of Seller under this Agree- 


ment or arising out of any misrepresentation or material 


‘omission from any certificate, opinion or other instrument 
furnished to Buyer by Seller or Realco under this Agreement. 
Beller will reimburse Buyer on demand for any payments by 
Buyer with respect to any liability, obligation or claim to 
which the foregoing indemnity relates, provided Buyer has 
notified Seller in writing promptly upon the sence Kings of 
any such claim or demand by others and hes afforced Seller 
the opportunity to defend against any such claim or semaine. 
To secure the foregoing right of reimbursement, Seller, at 
the time of closing, will deposit with United States Trust 
Company of New York, as escrow agent, or with such other escrow 
dieiaigt as may be mutually acceptable, 500 shares of the issued 
and outstanding Common Stock of Realco owned by REA pursuant 
to an agreement in substantially the foun of Exhibit C hereto. 
9, Expenses. Seller and Buyer shall each pay its 
own expenses in connection with this Agreement and the trans- 
actions contemplated hereby. 
| 10. WMiscellancous. (a) Each party represents and 
warrants that there are no claims for brokcrage commissions 
or finders' fees in connection with the transactions contem- 
plated by this Agreement resulting, from any action taken by it. 


' 
' 
‘ 
, 
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‘Each of ‘he parties agrees to exonerate, indemnify, and hole 
harmless the other in respect of any and all losses sustained 
by the other as a result of liability to any broker or finder 
on the basis of any arrangement or agreement made by or on 
‘behalf of such party. - 

(b) This Agreement cannot be orally changed, amended 
or termine ved. , 

(ce) This Agreement shall be binding upon and inure... 


to the benefit of the parties hereto and their respective 


successors and assigns, provided that neither party shall 


assign any of its rights or privileges hereunder without the 
prior written consent of the other, except that Buyer may 
aeaien its rights or privileges hereunder to Integrated 
Container Service Industries Corporation (hereinafter called 
Industries), provided that (4) Industries shall have been culy 
, organized under a Certificate of Incorporation, a copy of which 
is attached hereto as Exhibit D, and shall be validly existing 
and in good standing under the laws of the State of Delaware, 
(14) Industries shall have assumed all the obligations of Buyer 
hereunder, (111) Industries shall own 100% of the outstanding 
Common Stock of Buyer on the Closing Date, free and clear of 
all liens and encumbrances, and (iv) on the Closing Date, Seller 
shall have received an opinion of counsel for Industries, to the 
effect that (x) Industries is a@ corporation duly organized under 


a Certificate of Incorporation, a copy of which is attached 
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hereto as Exhibit D, and validly existing and in goo? standing, 


under the laws of Delaware; (y) Industries owns 100% of the 
outstanding stock £2£/Buyer,—fneo and cloar of 21) Lisnce and 
ene the assumption of the obligations of 


Buyer and the performance of this Agreement by Industries has 
been duly authorized by all requisite corporate action of 
Industries, and the obligations of Buyer hereunder, after 
such assumption, constitute legal, valid and binding oblifra- 
tions of Industries in accordance with their terms. 

(d) All notices, consent requests, instructions, 
approvals and other communications provided for herein and 
all legal process in regard hereto shall be validly given, 
made or served if in writing and delivered PRESOna say or sent 
by registered mail, postage prepaid, if to Seller; addressed 
to Seller, attention of the President, 219 East 42nd Street, 
New York, N. Y. 10027; and if to Buyer, addressed to Buyer , 
attention of the President, 230 Park Avenue, New ork, N.Y, 
10017. ; 

(ec) This Agreement shall be poverned by the internal 


daw of the State of New York. 


IN WITNESS WHEREOF, the parties hereto have caused 


this Agreement to be duly executed and their respective corpo- 
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rate seals to be affixed hereto, all ac of the day and year 


first above written. 


RAILWAY EXPRESS AGENCY, INCORPORATED, 


ilps Ee 


rive) 
es — | 
ie 


secretary 


President 
Attest: 


as My See 


"Seoretary 


Mas. Alan Golcrian 

Vireo Preside :t Fins ante 
.aneeriiy Corp. 

555 Pie Ave. 

Heir Youn, its Vis 


June Why: L972 


« 
e 


re. GOeGHaAN 
cont 15 
Ww: 

wn 

by oO icis 
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ove, Pee ce 
Ne mee 


sas 4 wx 


eta 


een] 
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G0 ry 
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ZU 
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Gnis Kil 
Da hin pee Wes 
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Sincerely yours, 
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* He. Alan I. Goldman 
Vice Fresident - Finance 
Intecrizay Corporation 
555 Fifth Ave. 
New York, N. Y¥. 10017 | 


a 


June 24, 1971 


Dear hr. Goldinan: 


In re fponse to pou letter of June 18, 1971 I have 
reviewed your request with 4 che me jority of the Board 
of Direeters. : 


This was done as a matter of expediency since our 
Soon soard neetinz 4 is not scheduled until 


The ecncensus of those solicited was that - 
ecntinue to press TOAL (intervey) for the 
tration retnested in my Letter cated June 
jn Jicu thereof propose a solution to the 
that could be considered by the Board 


this will confirm our mecting at, 9:30 this cate and 
tT jou: Torvard to your early responce. . 


Sincercly, t 
ORIGINAL SHOWED 
TEE B 0. Riek NS 


iy 


eee eee ee sane cree tT City 0aesaanshanngnaemmesinunmmmunipanenbunmnsiaghtaninanenchenrtatsansnamamnnpntt 
semi UIA ENN AA NE NAG GE UI RRO PE A srenenagpmenene oumeaah ame: name munsmemcenemenneiaemmmmmmaceieamenemmmaaatiettl 
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— ERWAY CORPORALION © Nee vou 
$55 FIFTH AVENUE one 
NEW YORK, N.Y. 10017 


July 1, 1971 © 


+ Mies Irvin B. Jenkins, Vice President 
REA Express | 

t * * 219 East 42nd Street 

' New York, N. Y. 10017 


Dear Irv; 

“ae my 

Interway's Counsel tells me that your letter of ve 14, 1971, 

is not sufficient for two reasons: 

: }). Interway's stock records indicate that its outstanding con- 
vertible preferred issued to REA for the acquisition of a portion 
of REALCO is currently held inthe names of Carr & Co. (79, 020; 
shares) and Kuzier & Co. (79, 0204 shares). The written consent 
of these holders to your request for registration of the common 
. Shares into which the preferred is convertible is necessary. 


2) ‘The convertible preferred must be converted into common” 
. hares before further cfforts can proceed to register the common 
_ stock. If you will tender the preferred certificates to this office, 
"Interway will issue you certificates for the common shares, 
i would also like to mention in connection with the alternative cou: 
of action set forth in your letter of June 24, 1971, that in lieu ofa regist: 
‘tion, we will continuc to work with you on a propused solution to the proi 
lem for consideration by your Board at its July 20th mecting. 


Sincerely, - 


ie 


Alan I. Goldman 
ve vinnie - Finance 


ee, 


erg. 2 
ote Wischurt + 


. 


For your tutor mathe, 


t,. Be deettas 
~ 74/13 


Fe SA RRS NAERE ARR OA TREN ENLACES NLT ESET TOTNES LES SEN AAI NO SRA SATIS 


ri “E00 A NEO EN ES PRR 
Se RAM NO SCE LN: AE RA ORR ETE IAL NREL RS AEE IES A aH 
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July 23, 


Intervay Corporation 
G55 FLIPS Avanuc 
iow York, New York 10017 
Attention: - Mr. Rosart BE. Budoricxz, 
President 
Ro: REA Demand for Registration 


ee 8 eee ee a aoe 


Dear Sirs: 
REA has: decided that in all the circumstances 
to obtain a no-action 


fron arc 25 and Dvediancve Conuslssion re- 


* to its sale of Intervay Coumon Stock. Eovever, 


as you know, REA has demanded? that a registraticn state~ 


ment be filed with: respect to suen sales, and they expect 
you to proceed with all due diligence on that registration 
statecsient walle they are pursuing tae no-action route. 

in response to your letter of July 1, 2°71, we 
co not coasidor RUA's demand for a registration of the 
@¢hares Of Intervay Cocmon Stock into Wileh their sharas 
of Interway Preferenca Stock axe convertible to be in any 


way dofectiva. tile we co not feel it is necessary, we 
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ss 


ne 


are in tne course of obtaining the consent of the person 


for whior Kugler & Co,.is a nominee to the registration 
and conversion of the 79,029 1/2 snares now standing in 
that nane. Since the person previously naving a bencfi-~ 
cial interest: in the 79,925 1/2 shares registered in the 
‘nane of its nominee, Carr & Co., no lenger ha 
terest, and the ceortific f such shares has been 
delivered to REA duly ec is presently held by 
ROA, there will be no For obtaining any consent 
from any other person Wjarcs these snares. 
In connection with your request ti 
ence Stock be first converted and tien 4 Jomani made for 
registration, we sce aosolutely no dXasis whatsoaver 
such a conversion-first avoroach in any of the docwnents 
and its registration 
YOu will recall, of caures, that in connection 
DuvLIC Olfaring no conversion of the then 
ISCY Preference Stock was made until after tuc effectiv= 
date of the registration statensnt. 
in fact, > relating to conversion 
and registration of tic Proferre.i Stock cuoport tic op- 


pouite conclusion, that no conversion is possible until 


pSeciletthalndeet antes 
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Interway Corporation -3- ; July 23, 1971 
the Shares can be sold eben in a registere?’d public of- 
fering or pursuant co 5n exemption from the registration 
requirements of the Securities Act Of 1933. See speci-' 


cl 


fically in this regarded the language in your Amenéed 


Certificate of Incorporation, paragraph (c) of Article 


Fourth: 


Suares of Preferences Stock shall be con- 
entines at tue option of the holders thereof 
e « « provided . . . that auch conversion rights 
Wey be ¢xereiced Sy a aolaer of 39,009 ... « 
Suares or more of Preference Stock okber than 
nolders who are finaacial HSL EOE Li or otne: 
institutional investors only for the purnosas 
Of (1) making a redisteruyr ewolic of feriag of 
the: Common Stock rtenived on converrion ox (2) 
Mebint sales of such Cenyursioa Sluck cxarpt 
from the recgistration cia sua cinta orf tic 
Securities Ret of 1233, aa arian Lk - 
virtue of Section 
Ste 


agree that the most common 


practice in this field @elay conversion until inmme- 
diately prior to sale, either pursuant bs a registration 
Statenent or pilin tee: TO CONnvere priar to that t/a: 

Way prejudice REA's rights, and there is no reason why 
tacy should Be een ieee to cive up their Preference posi- 


tion in order to demand a registration statement. 


SAE EE ONTOS NEE TELE ESE A TELL EE SE AR EE Cera neenegn ach ppenieoe epee pemnesomemnepmnesinienspeoeeieiera-itesniesjaron nomen heen opshentnaenenahreerrenionec 
SSATP MEPS 2S OTT ra LEE EAS RC A On ARTA AIRE ES AE MATE, TAB nH A aR PAS TAA Tarn Ee RA AEE A EE SLOAN AOE SA 
Sa OEE PS RD NAS ESET ARIE GS i saansiis eee 

cage 2m 
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Interway Corporation ~4- July 22), 2971 


In viev of this, we insist that you conmencs 


fortiwith in the preparation oj. a registration statement 


pursuant to tae agrcecments previously made between you 

and RSA. ta feel that your lctter of July 1, 1971 was 
merely a delaying tactic and we will consider the time 
from REA's original Jotear of dine 14; 1971. in calculating 
the tims you nave been taking to prepare the recistxration 
statement. 


Sincerely yours, 


Donald fA. 


Penis 0. Kenny; 2sa. 

General Counsel and 
Assistant Secretary 

Intexway Coxrzoration 


PEA ORE 
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[Rion Letterhead) 


August 


Intexway Corporation 
a 


655 Ash a 


Hew York, Wea 


ttention: Mx. Ropert 5. Budorick, 


Pucsiden sc 


We enclose a copy of a letter which 
ve have Seeiae? to £320 with the Seeuritics and Exchange 
micction with ovr sale of Intorway Coamon 


. 


Ve do not fcel sat this “no-action"” request in 


’ raite 


any woy aliccts your o: tion to rogicters the stock. 
te consider tint you are in default with respect to that 
Oblisation. ‘ec intend to hold you zesponsible for 
LA's aamacce 
Very ¢raly vours, 


os % “Cc 
REA EXPRUOS 


358a 
Exhibit JE 244 


INTERWAY CORPORATION , ACOCESCA  ALERAEEH 


85S FIFTH AVENUE AUG 16 197)" 
NEW YORK, N.Y. 10017 


Aochuacte & 


7 of TELEPHONE ° 
(212) 697-6709 


‘August 12, 1971 


a 


Anderson & Alicgart 
345 Park Avenue 
New York, N.Y. 10022 


Attention: Donald A. Herne 
Gentlemen: 


We are in receipt of your letter of July 28, 1971 addressed 
to the attention of Mr. Robert E. Budorick. Our delay in res- 
ponding was occassioned by the necessity of our first ascertain- 
ing from REA, your authority to represent REA in matters other 
than its attempt to secure a ‘'no-action" letter from the S.E.C. 
As you know, Mr. Wisehart of REA gave me your name and advised 
me that you had been retained to make efforts to secure a ''no-action" 
letter. I was given no indication that the scope of your representation 
extended to the matters referred to in your July 28th letter. Mr.Irvin- 
B. Jenkins of REA has now responded by letter of August 4th advising 
us that your firm has been retained to represent REA in all matters 
pertaining to ''the obtaining of a no-action letter, conversion of ICSI 
stock and the registration of same". 


We have carefully reviewed the contents of your letter. While 
we will agree that REA's pursuit of a no-action letter does not in 
any way obviate any obligation Interway may have to register the 
common stock into which the presently held preference stock is con- 
vertible, we do maintain that we are entitled to demand that REA fur- 
nish a proper notice of request to register. Im our letter of July 1, 
1971 to REA we pointed out why the request was not proper. Our 
position remains the same. 
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We look forward to the receipt of the consent by the person 
for whom Kugler & Co. is nominee. We would also want to see 
the certificates issucd in the name of Carr & Co. to satisfy 
ourselves that Carr & Co. no longer has any interest in the 
shares represented thereby and that they are now held by REA. 


We must take issue with your position on our requirement 
that REA first convert before requesting registration. The March 
1969 offering was not made at the request of REA but rather at the 
initiative of Integrated Container Service Industries. As required 
under our letter agreement with REA we offered REA the right to 
join in as a selling shareholder. Even if REA has backed out of that 
registration and decided not to sell the common stock, ICSI would 
have gone ahead with that registration for its own benefit. Since we 
do not intend at this time to make a public offering, the costs and 
expenses of any registration requested by REA would be solely for 
the benefit of REA. If REA were to back out and not convert to com- 
mon, those costs and expenses would not be recoverable. For this 
reason, we see no analogy between the March, 1969 offering and 
REA's present request. 


. We must also differ with you on your interpretation of our 
Certificate of Incorporation when you state that "no conversion is 
possible until the shares can be sold... ''The language of the 
Certificate provides that 'Preference Stock shall be convertible... 
only for purposes of (1) making a registered public offering of the 
Common Stock received on conversion...''Contrary to your position 
we interpret this language to mean that the preference stock is con- 
vertible if the intent of the holder is to register the common into which 
the preference stock is converted and consequently conversion only 
requires the intent to register the common stock, which in this case can 
be manifested by an appropriate request for registration. 


Even assuming you are correct on what the most common practice 
‘is in this ficld, that practice would not apply in this case because of 
the language of the Certificate of Incorporation and the fact that 
Interway must pay the costs of any REA registration request. 


PG A TF AO: EE A NRT LE AERA ORR I AR AN NAO 


so a rt eT EEC NCEA Na omen meneame 
ev i nietmaiememeneiall =m 1 AB EASA SRO SS REREAD: 
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‘We do not sce how REA's rights are prejudiced by this procedure. 
On the other hand we can sce how Interway could be prejudiced 
under your suggested procedure if REA decided not to convert 
after Interway had made substantial expenditures prepairing the 
registration material. i 


We are disturbed by your suggestion that our letter of July 1, 
1971 was a delaying tactic. It was, we feel, a prompt response to 
REA's letter of June 14, 1971, pointing out the deficiencies of that 
letter. We would appreciate further word from you as to how and 
when these conditions will be met. 


I would also be interested in knowing the status of REA's no- 
action letter. 


Very truly yours, 


4 ‘7 
>, f Ke hny “ 


Gener f/Counsel // 
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INTERWAY CORPORATION | eet aoe 
555 FIFTH AVENUE AUG 15 197) 
NEW YORK, N.Y. 10017 


A wy C lana wt (: 


TELEPHONE 
(212) 697-6709 


_ August 12, 1971 


Anderson & Allegart 
345 Park Avenue 
New York, N. ¥. 10022 


Attention: Donald A. Herner 


Gentlemen: 

We are in receipt of your letter of July 28, 1971 addressed a 
to the attention of Mr. Robert E. Budorick. Our delay in. res- 
ponding was occassioned by the necessity of our first ascertain- 
ing from REA, your authority to represent REA in matters other. 
than its attempt to secure a "no-action" letter from the S.E.C. 
As you know, Mr. Wisehart of REA gave me your name and advised 
me that you had been retained to make efforts to secure a ''no-action" 
letter. I was given no indication that the scope of your representation 
extended to the matters referred to in your July 28th letter. Mr.Irvin- 
B. Jenkins of REA has now responded by letter of August 4th advising 
us that your firm has been retained to represent REA inal! matters 
pertaining to "the obtaining of a no-action letter, conversion of ICSI 
stock and the registration of same". 


We have carefully reviewed the contents of your letter. While 

we will agree that REA's pursuit of a no-action letter does not in 

any way obviate any obligation Interway may have to register the 
common stock into which the presently held prei:rence stock is con- 
“we stible, we do maintain that we are entitled to demand that REA fur- 
‘nish a proper notice of request to register. In our letter of July 1, 
1971 to REA we pointed out why the request was not proper. Our. 
position remains the same. 


AINA Petv desta d Wear tins dd 2W/IN 
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We look forward to the receipt of the consent by the person 
for whom Kugler & Co. is nomince. We would also want to see — 
the certificates issucd in the name of Carr & Co. to satisfy 
ourselves that Carr & Co. no longer has any intcrest in the 
shares represented thereby and that they are now held by REA. 


We must take issue with your position on our requirement 
that REA first convert before requesting registration. The March 
1969 offering was not made at the request of REA but rather at the 
initiative of Integrated Container Service Industries. As required 
under our letter agreement with REA we offered REA the right to 
join in as a selling sharcholder. Even if REA has backed owt of that 
registration and decided not to sell the common stock, ICSI would 
have gone ahead with that registration for its own benefit. Since we 
‘do not intend at this time to make a public offering, ‘he costs and 
expenses of any registration requested by REA would be solely for 
the bencfit of REA. If REA were to back out and not convert to com- 
mon, those costs and expenses would not be recoverable. For this 
reason, we see no analogy between the March, 1969 offering and 
REA's present request. | 


We must also differ with you on your interpretation of‘our 
Certificate of Incorporation when you state that ''no conversion is 
possible until the shares can be sold... ''The language of the 
Certificate provides that ''Preference Stock shall be convertible... 
only for purposes of (1) making a registered public offering of the 
Common Stock received on conversion... ''Contrary to your position 
we interpret this language to mean that the preference stock is con- 
vertible *. the intent of the holder is to register the common into which 
the pre.crence stock is converted and consequently conversion only 
requires the intent to register the common stock, which in this case can 
be manifested by an appropriate request for registration, 


Even assuming you are correct on what the most common practice 
is in this ficld, that practice would not apply in this case because of 
the language of the Certificate of Incorporation and the fact that 
Interway must pay the costs of any REA registration reques’, 
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We do not see how REA's rights are prejudiced by this procedure. 
On the other hand we can sec how Interway could be prejudiced 
under your suggested procedure if REA decided not to convert 
after Interway had made substantial expenditures prepairing the 
registration material. 


We are disturbed by your suggestion that our letter of July 1; 
197] was a delaying tactic. It was, we feel, a prompt response to 
REA's letter of June 14, 1971, pointing out the deficiencies of that 
letter. We would appreciate further word from you as to now and 
when these conditions will be met. 


I would also be interested in knowing the status of REA's no- 
action letter. 


Very truly yours, 


eT se 
LOMA MD YA Coy 
‘Dennis J,’ 4<e sony ee 


‘a 


Genera Counsel 
DJK:ab - 
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INTERWAY CORPORATION “e005 oe 
685 FIFTH AVENUE ; 
NEW YORK, N.Y. 10017 


DENNIS |. KENNY . TELEPHONE 
GENERAL COUNSEL . : £232) 697-6709 


September 24, 1971 


Arthur M. Wisehart, Esq. 
Vice President & General Counsel 
REA Express 
219 East 42nd Street 
- New York, New York 10017 


Dear Mr. Wisehart: 


This letter is given at REA's request in connection 
with the Stipulation and Agreement of Settlement and 
Compromise in Weinberger et al. versus Integrated Con- 
tainer Service Industries Corporation et al. 69 Civ. 2284, 
United States District Court for the Southern District 

of New York and it is understood that REA will rely on 
this letter in.authorizing its attorney to sign said 


Stipulation on its behalf. 


This is to advise that with respect to the Preferred 
Stock, par value $1 per share of Interway Corporation in 
which REA has an interest, if any, said Stipulation in 
no way will prejudice or limit whatever rights or claims 
REA may have respecting said stock or its acquisition, 
including without limitation the claim which it has 
asserted for the registration of the Common Stock into 

‘which said Preferred Stock may be converted. 


Very truly yours, 


INTERWAY CORPORATION 


et Fe he 
cia |g Wake 
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REA Express 219 East 42nd Street 


New York, Nv 10017 
Tel 212 557 8800 


October 12, 1971 


Certified Mail - 
Return Receipt Requested 


Interway Corporation 
555 Fifth Ave. 
New York, N.Y. 10017 


Dear Sirs; 


Enclosed herewith is a copy of the "no 
action letter" filed with the Securities and 
Exchange Commission on or apout September 1, 1971 
on behalf of REA by Anderson, Allegaert & Russell. 

Please be advised that the submission of 
such letter to the SEC is without effect on our 
request to your company dated June 14, 1971, 
pursuant to the terms of the Letter Agreement 
between us dated October 11, 19658, that you proceed 
to (i) register sufficient shares of your common 
stock for conversion thereto of all our shares of 
your preference stock and (ii) make the conversion. 


Your response to date to this reauest 
constitutes a default on your obligation under the 
Letter Agreement of October 11, 1968. You will be 
held responsible for REA's damages resulting from 
such delay. 


Sincerely, 


Arthur M. Wisehart 
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555 FIFTH AVENUE 
NEW YORK, N.Y. 10017 


DENNIS J. KENNY 


GENERAL COUNSEL 


“October 19, 1971 


Registered 
Return Receipt Requested 


Arthur M. Wisehart, Esq. 

Vice President & General Counsel 
REA Express 

219 East 42nd Street 

New York, New York 10017 


Dear Mr. Wisehart: 


We are in receipt of your letter of October 12, 
1971, together with a copy of REA's letter request 
to the SEC for a no action letter. We trust you 
will keep us advised of further developments. 


With respect to the last paragraph of your letter, 


I would point out that REA has not fulfilled the 
conditions precedent for a proper request to register 
which we pointed out in our letter of July 1, 1971, 

to Mr. Irvin B. Jenkins and consequently, we must dis- 
agree with your assertion that this Corporation is in 


default under the Letter Agreement of October 11, 1968. 


Very truly yours, 


pe ee “Yet C.v0~ 
Ronnie iv poe 7 


TELEPHONE 
(212) 697-6709 
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REA Exp:ess 219 East 42nd Street 
bes New York, NY ‘0017 
Secretary Tei 212 557 8800 


October 21, 1971 


Dennis J. Kenny, Esq. 
General Counsel 
Interway Corporation 
555 Fifth Avenue 
New York, N.Y. 10017 


Dear Mr. Kenny: 


Concerning your letter of October 19, 1971 
please be advised that, in the opinion of independent 
counsel, what you refer to as "conditions precedent” 
to our request for registration of your company's 
stock are nct in fact conditions precedent to such 
request, and that such request has been proverly made. 
Therefore, your company proceeds at its peril in 
disregarding said request. 


Sincerely, 


oa ae 


Arthur M. Wisehart 


OCT 26 1971 


WGI 


me ‘ a Bee ab 2 RHE CERES SEO i ROL RAY Oe Rie 
= eveneusifsninhayetnatarnpiaennc enon sisson per sak aneeeetaeanet ee OSI EMS 
% aE NPN A ERE Ee A ANE ane nm eens nea ae en neem 
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EXHIBIT+— 
SECURITIES AND EXCHANGE COMMISSION U. S. DIST. COURT 


WASHINGTON, D.C. 20549 §. D. OF N. Y- 


oF a at, 
diniete ane Pasa? ; ALTERSIN B ALLEGAERT 


nov 4 - 1978 


Anderson & Allegaert 
345 Park Avenue : 
New York, New York 10022 


Donald A, Herner, Esq. } on 43 (971 


Re: Interway Corporation 
Dear Mr. Herner: 


This is with reference to your letter of August 31, 1971 concerning the 
proposed sale without compliance with the registration requirements of the 
Securities Act of 1933 ("the Act") by REA Express Inc. of 237,061 shares 
of common stock of the above referenced tompany into which REA plans to 
convert 158,041 shares of Interway preference stock presently held by 

REA which were acquired in June 1969 except for 14,368 shares which were 
acquired as a result of a subsequent stock dividend, 


On the basis of the facts presented, this Division is unable to conclude 
that the shares in question may be publicly sold at this time without 
compliance with the registration requirements of the Acc. In light of 

the period of time REA has owned the shares, the facts presented are 
insufficient to establish thet REA would not be considered an underwriter 
within the meaning of Section 2(11) of the Act if the shares were pudlicly 
sold at this timc, . 


Sincerely, 


Ws igh Dies 


Jolin Heneghan 
Deputy Chief Counsel 


2S RR ST ROR ARR ee NCS PEN A ENE AES ANAT AN SENS ARI 8 5 RAEN “ee oe 
= an emamnmaeeaaamecamanameranmnaceomanneteas meee Rae I MRE NTRS BAO EMO SE Ae AE EAR RRR 
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CERTIFIED MAIL November 
RETURY RECEIPT REQUESTED 


Dennis J. kenny, Esq. 
General Counsel 
Interway Corporation 
555 Fifth Avenue 
New York, N.Y. 10017 


Dear Mr. Kenny: 


Enclosed for your information is a copy of 
the denial by the S.Z%.C. of the request by REA for 
a "no action" letter. In view of this develooment. 
you may be assured that we intend to pursue aggressively 
our demand for registration, previously asserted on June 
14, 1971. 


Sincerely, 


Arthur H. Wisehart 


bee RR. A. Burman 
D. Herner 


a 
“ ve ee ten 


is ie Eee ee ee ee rd ahbuss ibs seeeneinee Mi athe 

sect So ah ae : conn esearch Pig ane rea 
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 serecmaniycn —_— resaner za ses AOI NTL EE ANT TEE ANN NTE RE IE NORE A A BRET 


¢ 


370a 
Exhibit JE 252 


SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 


DivisiON OF es ert, 
CORPORATION FINANCE ARDERSOW & ALLEGA 


nov 1- 1974 


Donald A, Herner, Esq. 
Anderson & Allegaert 

345 Park Avenue 

New York, New York 10022 


oct 29 1971 


Re: Interway Corporation 
Dear Mr. Herner: 


This is with reference to your letter of August 31, 1971 concerning the 
proposed sale without compliance with the registration requirements of the 
Securities Act of 1933 ("the Act") by REA Express Inc. of 237,061 shares 
of common stock of the above referenced company into which REA plans to 
convert 158,041 shares of Interway preference stock presently held by 

REA which were acquired in June 1969 except for 14,368 shares which were 
acquired as a result of a subsequent stock dividend. 


On the basis of the facts presented, this Division is unable to conclude 
that the shares in question may be publicly sold at this time without 
compliance with the registration requirements of the act. In light of 
the period of time REA has owned the shares, the facts presented are 
insufficient to establish that REA would not be considered an underwriter 


within the meaning of Section 2(11) of the Act if the shares were publicly 
sold at this time. 


Sincerely, 


Yrs Piece 


Jolin Heneghan 
Deputy Chief Counsel 


ee re ccereerr rein ensaraci=tetimanasirnaangpenponnmyotvinsresians siete seaplane pshnscntiprentese antennae ae 
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will depend on the desires of Rouitable, the noteholder, 
If you have any questions please telephone me, 


Yours sincerely, 


Robert A. Burman 


ees I. B. Jenkins, REA [Express 


ULlliam A. MNecurdy, The Equitable 
Life Assurance Society 
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CONSENT 


WHEREAS, pursuant to the terms of the Third 
Supplemental Indenture dated December 15, 1060 from 
Railway =Excress Agency, Incorporated (the Comran:) 
to Hiorsan “‘uaranty Trust Company of New York and 
Wesley G. baler as trustees (the Trustees), amendins 
and supplementins the enaamieve of Mortgare and 
Deed of Trust cated June 30, 1952 as amended and 

ented fren the Commany to the Trustees, 79, 02935 , 
of convertible oreference stock of Integrated Conta 
Service Industries Corporation o7 ned by the Comneny 
are pledged unto the Trustees; and 


WHEREAS, said shares are now registered in 
the name of Kugler < Co., a nominee of organ Guaranty 
Trust Company of New York as corporate trustee under 
said Incgenture as amended and supplemented; ahid 


WHEREAS, said shares are convertible into 
shares of common stock of the issuer for purvsoses of 
a resistered puolic offering or for salesor said shares 
exempt from the recistration requirements of the 
Securities Act of 1933 as amended; and 
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exempt from the resistration require- 
urities Act of 1932 as amended. 


MORGAN GUARANTY TRUST COMPANY 
OF NEW YORK 


By: 


DEANE G, Ors 


Trustees 


STATE OF NEW YORK 
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COUNTY OF NEW RAK 
On this day of » 2971, before 
me personally cane * vo me 
known, who, beins ov me duly sworn, did devose and say 
that he is an officer, EO VLG a 5 OF 
Morsan Guarancy Toust Company of Mew York, the corporation 
deserived in and W executed the sa io yee instmiments; 
that he imois the OF Said corporation: At the 
affixed to said Instrument is euch cotp omate 
was so affixed by order of the Board of Direc 
corporation, and that he sisned ne name thers 
order. 
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4SSIGNMENT SEPARATE FROM CERTIFICATE 
lor Value Received, 


TAXPAYER IDENTIFYING NUMBER 


MORGAN GUARANTY TRUST COMPANY OF NEW ysORK 


iene, 


—____hereby sell, assign and transfer unto 


KXRRARARARKKANRAKARRK TRA KARR KEN LA FRAT BIKRAR LARA 


(PRINT OR TYPEWRITE NAME AND ADORESS OF TRANSFEREE) 


STATE Zip cooe 


(_71,836-1/3 Shares of the___Preference _eunites Stock of the 
INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


standingin.__._._=_—= ss mameon the books of said. represented by 


Certificate No.__4 herewith and do hereby irrevocably constitute and appoint 


ttorney to transfer the said stock 
on the books of the within named Company with ful! power of substitution in the premises. 


Dated - 
* 
Aad 4 "A 
(Penson GiG\yty oa ores 


noSignature-Giaranteed oP Ay™ 
OF NEW YO. 
Corporate [oso ; 
*IMPORTANT READ CAREFULLY: ' ee —— 
PORTANT READ CAREFULLY: ee to 


The signature to this assignment must correspond with the name as written upon the face of the'dbHificareth every par- 
ticular without alteration or enlargement or any change whatever. The signature of the person executing this power 
must be guaranteed by a bank or trust company having an office or correspondent in the City of New York, or by a firm 
of brokers having membership in the New York Stock Exchange or American Stock Exchange Clearing Corporation. 
6-65-7500 FORM 35-4-406 
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ASSIGNMENT SEPARATE FROM CERTIFICATE MORGAN GUARANTY TRUST COMPANY OF NEW YORK 
For Value Recei ved, ‘sic airy ala sell, assign and transfer unto 
RNAKA ASA RARLARARAR AKA LARA REA TARA AR ARR RRR R 


TARPAYER IOEMNTIFYING NUMBER (PRINT OR TYPE WRITE NAME ANO ADOMESS OF TRANSFEREE) 


STATE zp cook 


(_3,592___) Shares of the____Preference _ Gapssat Stock of the 
INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


standing in_____._t___name on the books of sai presented by 
Certificate No.6. SS SSerrewith and do hereby irrevocably constitute and appoint 


__.________attorney to transfer the said stock 


on the books of the within named Company with full power of substitution in the premises. 


Dated : ee 
poe ae 
a ube : 


(PERSON para oaag dndraeee santas sian = pana ) 
Ste ANTY TRUST COMPANE 


Mgithatire) Guaranteed 


CORPORATE Trust pew $105) 


*IMPOKTANT READ CAREFULLY: 


oh - ‘ 
The signature to this as ssignment must correspond with the name as written upon the face of the Cartineate | in every par- 
ticular wit ‘he ut alteration or enlargement or any pace ash w ver. The signature of the person executing this rap ys 
must be guaranteed by 2 bank or trust company havin ce or correspondent in the City of New York, or by a firm 
of brok ers: having membership in the New York Stock. Exel lange or American Stock Exchange Clearing Corporation. 
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ASSIGN MENT SEPARATE FROM CERTIFICATE MORGAN GUARANTY TRUST COMPANY OF NEW YORK 


° i . 
For Value Recetved, 


DOCSTOC UTI eCU TC RACOOOOST ERT CSOT AES 


(PRINT OR TYPE WRITE NAME AND ADORESS OF TRAMEFEREE 


—hereby sell, assign and transfer unto 


TAR) «YER IDENTIFYING NUMBER 


BTATE 


(_3:592__) Shares of din haa of the 


INTEGRATED CONTAINER SERVICE INDUSTRIES CORPORATION 


ip cope 


standing in__mtmt..__name on the books of sai _represented by 


Certificate No_11 ._.._..=+=_-___=rherewith and do hereby irrevocably constitute and appoint 


.—attorney to transfer the said stock 
on the books of the within named Company with full power of substitution in the premises. 
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ASSIGNMENT SEPARATE FROM CERTIFICATE MORGAN GUARANTY TRUST COMPANY OF NEW YORK 


For Value ee ee. ee sell, assign and transfer unto 


ORR EEERK 


TARPAYER IDENTIFYING NUMBER [PRINT OR TYPEWRITE NAME ANG AOORESS OF TRANSFERERS 


OYATE my coor 


(__3,592___) Shares of the___Preference Eupitek Stock of the 


_INTERWAY CORPORATION 


standing in. nee on the books of said represented by 
Certificate No__13_ herewith and do hereby irrevocably constitute and appoint 


attorney to transfer the said stock 
on the books of the within named Company with full power of substitution in the premises. 
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